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IN THE 

United States Court of Appeals 

for the District of Columbia. 

April Term, 1943. 


No. 8554. 

MARY B. MOREY, EXECUTRIX OF THE ESTATE OF 
ELLWOOD P. MOREY, Deceased, Appellant, 

v. 

RICHARD E. WELLFORD, RECEIVER OF ARNOLD 
AND COMPANY, Appellee, 

and 

No. 8555. 

UNITED STATES FIDELITY & GUARANTY 
COMPANY, Appellant, 

v. 

RICHARD E. WELLFORD, RECEIVER OF ARNOLD 
AND COMPANY, Appellee . 


BRIEF FOR APPELLANT, 

UNITED STATES FIDELITY & GUARANTY COMPANY 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
March 1, 1943, upon a motion for summary judgment, pur¬ 
suant to Rule 56 of the Federal Rules of Civil Procedure. 
(Joint App. 271) Notice of appeal was duly given, and a 
supersedeas bond on appeal was filed. (Joint App. 273, 
274) 
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Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101, D. C. Code, 1940; Section 226, D. C. Code, 1924. 

1 STATEMENT OF THE CASE. 

On February 13, 1934, Mary B. Morey filed a bill of com¬ 
plaint for the foreclosure of two collateral trusts, appoint¬ 
ment of receiver, and other relief. (Joint App. 2) Arnold 
& Company, a corporation organized under the laws of Del¬ 
aware, with an oflSce and transacting business in Los An¬ 
geles, California, Federal American National Bank and 
Trust Company, a banking institution in the District of 
Columbia, and Cary A. Hardee, Receiver of said bank, were 
named as defendants. (Joint App. 2, 3) 

The complaint alleged, in substance, that in 1924 and 
1925, Arnold & Company entered into two collateral trust 
agreements with the Merchants Bank and Trust Company, of 
"Washington, as Trustee, pursuant to which the Company 
deposited with the Bank certain mortgage or deed of trust 
notes to be held as collateral security for First Mortgage 
Participation Certificates thereafter to be issued by the 
Company, a copy of which agreement was annexed to the 
complaint, designated Exhibits “A” and “ B ”, respectively. 
(Joint App. 11-19) On October 31, 1930, Merchants Bank 
& Trust Company merged and consolidated with Federal- 
American National Bank & Trust Company (then known as 
Federal-American National Bank) and by virtue of the ap¬ 
plicable law and regulations, the trust powers originally 
vested in Merchants Bank & Trust Company became vested 
in its successor, which, since the merger, carried on the 
trusteeship created by said trust agreements. (Joint App. 
3, 4) Arnold & Company issued many First Mortgage Par¬ 
ticipation Certificates, and when suit was filed, there were 
outstanding certificates aggregating $63,050 represented 
by two groups designated as “Series A” and “Series B”, 
respectively. (Joint App. 4) The trust agreements pro¬ 
vided an investment plan by which Arnold & Company guar- 
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anteed payment of its certificates, the underlying security 
for which was the mortgage and deed of trust notes deliv¬ 
ered to the Trustee, the Company reserving the right to 
withdraw any notes upon substituting therefor either like 
obligations, or obligations of the United States of equiva¬ 
lent amount. The Company likewise guaranteed each mort¬ 
gage to be a valid first lien on a good title of record to the 
property therein described. 

The bill further alleged that on November 1, 1933, the 
defendant, Cary A. Hardee, was appointed as Receiver of 
Federal-American National Bank & Trust Company, and 
by reason thereof, it was necessary for said Trustee to dis¬ 
continue all of its fiduciary business as speedily as posable; 
that on September 21, 1933, said Trustee had submitted its 
resignation, copy of which was attached to the complaint. 
(Joint App. 5, 32) It was also averred that the Trust Com¬ 
pany had no cash in its hands as Trustee, the property held 
by it consisting of real estate mortgage and deed of trust 
notes deposited as collateral; that interest was in default 
on most, if not all, of the outstanding certificates, and in 
most, if not all instances, the principal of the certificates 
had matured, as was the fact with respect to a certificate 
held by the plaintiff for the face amount of $1,000.; that no 
provision had been made by Arnold & Company for the pay¬ 
ment of overdue interest and principal; that said Company 
was without funds or property, and unable to meet its 
debts; that the collateral held by the Trustee, while equal¬ 
ling in faee value the total of the outstanding certificates, 
was really considerably less, possibly not more than 50%, 
indicating that, at best, a considerable loss would have to 
be sustained by the certificate holders; that in view of the 
inability of Arnold & Company to meet its obligations, and 
of the inability of said Trustee to further function, and sat¬ 
isfactorily serve in a fiduciary capacity, it was necessary, 
to prevent further and irreparable loss to the plaintiff and 
others similarly situated, that a receiver should be ap¬ 
pointed to take over the assets held by the Trustee, and 
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administer the same under the direction of the Court, in 
the interest of all certificate holders. (Joint App. 6, 7) The 
bill further alleged that some of the notes held by the Trus¬ 
tee had been paid to Arnold & Company by the owners of 
the property upon which they were secured and, accord¬ 
ingly, said funds or other well secured real estate notes 
shoiild be turned over and delivered to the Receiver in lieu 
thereof. (Joint App. 7) 

Arnold & Company filed an answer admitting the allega¬ 
tions of the complaint and consenting to the relief prayed. 
(Joint App. 33) Hardee, as Receiver, filed an answer stat¬ 
ing in substance that he vras unable to function in a fidu¬ 
ciary capacity and was ready, able and willing to account 
for and turn over all of the property held by him under the 
trust agreement. (Joint App. 34-36) 

On February 17,1934, the Court entered an order accept¬ 
ing the resignation of Federal-American National Bank & 
Trust Company, as Trustee, and appointing Elwood P. 
Mot-ev as Receiver of Arnold & Company, with power to 
takb over and administer the assets held by said Trust Com¬ 
pany and its Receiver, as Trustee, “and with power, also, 
to carry out and perform the duties of the Trustee set forth 
in the two deeds in trust attached to the bill • * • 

under the direction of this Court”. The order further pro¬ 
vided that the holders of all certificates referred to in Ex¬ 
hibits “A” and “B” within six months from the date 
thereof, or such extended period as the Court might there¬ 
after direct, should present, to the Receiver, in writing, any 
and all claims which they, or any of them, might have in 
connection therewith. The Receiver was directed to give 
bond in the sum of $25,000 before engaging upon his duties 
as such. (Joint App. 37-40) Such bond, in the form of an 
undertaking, with this appellant as surety, was duly filed, 
the condition thereof being “that the said Elwood P. Morey 
shall well and truly perform his duties as such receiver and 
in all things obey such order and decree as the court shall 
make in the premises ”. (Joint App. 40, 41) By an order 
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passed February 26, 1935, the penalty of the undertaking 
was reduced to $10,000. and a new undertaking, in all other 
respects identical with that given at the time of his appoint¬ 
ment, was filed by the Receiver March 5, 1935, upon which 
appellant was likewise surety. 

The Receiver reported regularly under Equity Rule No. 
69, and his reports were certified to be correct by the Audi¬ 
tor. From time to time, he filed petitions for instructions 
with respect to the administration of his trust, and in every 
instance acted pursuant to an order of the Court. (Joint 
App. 43, 45, 46, 47, 50, 51, 52, 53, 66, 72, 93, 100, 120, 123) 
Three accounts were filed and duly audited. (Joint App. 
54, 76,101) The Court ratified and approved the Auditor’s 
report upon the Receiver’s first and second accounts. (Joint 
App. 76,91) The third account was not ratified, apparently 
due to inadvertence, since no exceptions were filed thereto, 
although all certificate holders and other interested parties 
had notice of the hearings before the Auditor, as well as 
notice of the filing of bis report. (Joint App. 58, 78,106) 

In auditing the Receiver’s accounts, the Auditor set forth 
in Schedule “A” an accounting of the real estate notes 
designated as “Series A”; in Schedule “B” an accounting 
of those notes designated as “Series B”, and in Schedule 
“C” an accounting of the general trust account, it being 
his opinion that the items in the latter could not be allotted 
to specific trusts except upon a pro-rata basis. (Joint App. 
58, 77, 102) In the report on the first account, the Auditor 
found the balance in “Series A” was $17,057.03, consisting 
of notes, and cash amounting to $947.88. (Joint App. 60) 
In “Series B”, the balance was $45,602.39, consisting of 
notes and bonds aggregating $47,004.31, “less cash deficit 
$1,401.92”. (Joint App. 62) The balance in the general 
trust account was $2,830.63, of which $50.63 was cash. (Joint 
App. 62, 63) All of the assets which should have been in the 
hands of the Receiver, the Auditor verified as being in his 
possession, pursuant to Equity Rule 69. (Joint App. 64) 
Therefore, the “cash deficit” was not a shortage, but 
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merely an accounting statement that the expenses in “Series 
B” exceeded the cash realized. 

In stating subsequent accounts the Auditor observed the 
same accounting procedure. Net assets were verified, pur¬ 
suant to Equity Rule 69. The excess of disbursements over 
cash realized for each series was designated “cash deficit,” 
(Joint App. 81, 106), but it was neither asserted nor inti¬ 
mated that this represented any default on the part of the 
Receiver. On the contrary, the “cash deficit” in the second 
account was listed as a credit in the Auditor’s report upon 
the third account. (Joint App. 106) 

Mr. Morey died March 17, 1940. (Joint App. 124) His 
widow filed a petition for the appointment of Rudolph B. 
Behrend as substituted receiver, representing to the Court 
that he had been attorney for her husband in the receiver¬ 
ship, and was probably more conversant with the matter 
than any other person. (Joint App. 124, 125) Upon this 
petition the Court appointed appellee as substituted Re¬ 
ceiver. (Joint App. 126) 

On June 21, 1940, the Court directed Mrs. Morey, as Ex¬ 
ecutrix of the estate of her deceased husband, to file on or 
before July 10, 1940, a final account for him as Receiver, 
and ordered that said account be referred to the Auditor to 
state the same with his recommendation as to allowances 
for expenses, commissions and attorney’s fees. (Joint App. 
138) 

The Substituted Receiver visited and inspected certain 
real estate in California and Oklahoma, which had been 
acquired during the receivership, and applied to the Court 
for instructions regarding the same. (Joint App. 140-149) 
Four one-story brick stores were included in the property 
so inspected. In acquiring them through legal proceedings 
instituted in Oklahoma, title was taken in the name of the 
former Receiver’s attorney. This precipitated a contro¬ 
versy between the latter and the Substituted Receiver, in¬ 
volving several proceedings in the trial court, the details 
being unimportant here since Mr. Behrend never claimed 
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to have acted other than as Trustee for the Receiver, and 
the manner of holding title was not a cause of asserted loss. 
Pursuant to appropriate orders, the Substituted Receiver 
was authorized to sell the California properties, and 
Behrend, as Trustee, was authorized to sell the Oklahoma 
properties. (Joint App. 166, 167, 198; 204, 205) 

On July 11,1940, a final account was filed on behalf of the 
deceased Receiver. (Joint App. 140) Certain hearings 
were held in connection therewith. During and because of 
the controversy just mentioned, the hearings were sus¬ 
pended, and were not finally concluded until September 30, 
1941. (Joint App. 207, 208) In the meantime, the Sub¬ 
stituted Receiver was directed by the Court to give notice 
by publication to all holders of participating certificates to 
present and file their claims, duly verified, with him on or 
before October 31, 1940. (Joint App. 171, 172) 

On March 17, 1942, the Auditor filed his report. (Joint 
App. 206) Although all prior accounts of the Receiver 
had been stated, two of them formally ratified and approved, 
and, no exceptions having been filed to the third, only a 
pro forma order of confirmation was necessary to make it 
final, the Auditor, at the request of the Substituted Receiver 
undertook to state the account of Mr. Morey from the be¬ 
ginning of the receivership. There was no order of Court 
authorizing such procedure, the order of reference merely 
directing that the final account be stated. (Joint App. 138) 
Employing the same accounting methods used in stating 
the prior accounts the Auditor determined that there was a 
“deficit” of $3,964.42 in Series “A,” which, he said “ap¬ 
pears to have been created by the former receiver in the 
expectation that the sale of the Series “A” Trust assets 
would provide sufficient cash to enable him to reimburse to 
the Series “B” Trust the sums belonging to it. The amount- 
due from the Series “A” Trust to the Series “B” cannot 
be ascertained until the account of the present receiver has 
been stated (Joint App. 213) In his report on the third 
account the Auditor recommended that the Receiver be 
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allowed for his services from July 28, 1936 to October 1, 
1937, a fee of $500.00, that the Receiver’s attorney be al¬ 
lowed for the same period a fee of $250.00 (Joint App. 113), 
and that further allowances be deferred until termination 
of the receivership. (Joint App. 105) Xo such further al¬ 
lowances were recommended in the report on the final ac¬ 
count, but all prior recommended allowances were set forth 
therein as credits. (Joint App. 210) Notice of the filing of 
this report was given to certificate holders, the Substituted 
Receiver, and to Mrs. Morey, Executrix of the Estate of 
Ellwobd P. Morey, deceased. (Joint App. 214) Exceptions 
were filed by the Substituted Receiver and Mrs. Morey as 
Executrix, the former taking the position that all prior 
recommended allowances to the Receiver and his attorney 
should be denied, and that the costs incurred before the 
Auditor in stating the Receiver’s final account should be 
assessed against his estate and/or his attorney. (Joint App. 
226) On July 2,1942, the Court sustained these exceptions, 
to the extent that they related to the recommened allow¬ 
ances in the report on the third account, and overruled 
them otherwise. (Joint App. 239) 

On December 17, 1942, the Substituted Receiver filed a 
motion for summary judgment against the Executrix of 
the Estate of Ellwood P. Morey, deceased, and this appel¬ 
lant, for $4,714.42, with interest from July 2, 1942, being 
the so-called “cash deficit” stated in the Auditor’s report 
amounting to $3,964.42, and allowances to the former Re¬ 
ceiver and his attorney for $500.00 and $250.00, respec¬ 
tively, recommended by the Auditor in his report filed 
March 29,1938 (Joint App. 101,113), but disallowed by the 
Court! July 2, 1942. (Joint App. 239) (Joint App. 257) An 
answer was filed by this appellant, denying that in his re¬ 
port the Auditor found anything due the Substituted Re¬ 
ceiver, asserting that the disallowance of compensation 
recommended in the unassailed report on the Receiver’s 
third account was invalid because the Substituted Receiver 
had no standing to file exceptions thereto, and because the 
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error was apparent on the record and taken without notice, 
appellant prayed that it be corrected. (Joint App. 260-263) 
Mrs. Morey, as Executrix, likewise answered the motion, 
denying that there was anything found to be due the Sub¬ 
stituted Receiver, and affirmatively showing that there were 
other assets belonging to the receivership estate in the 
hands of the Substituted Receiver and Behrend, Trustee, 
for which the former Receiver was or would be entitled to 
credit. She further denied that the deceased Receiver had 
been guilty of negligence, misconduct, or bad faith, and 
averred that throughout the receivership he had acted in 
good faith, under the direction of the Court. (Joint App. 
264-270) Without taking any testimony, or making any 
provision for a determination of the issues of fact, and 
without finding any negligence, misconduct, fraud or bad 
faith on the part of the deceased Receiver, the Court en¬ 
tered summary judgment against his estate and this appel¬ 
lant for the amount claimed. (Joint App. 271) From the 
judgment thus entered this appeal is prosecuted. 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in granting the motion of the sub¬ 
stituted Receiver for summary judgment. 

2. The Court erred in entering summary judgment. 

3. The Court erred in holding that appellant was liable 
for any deficiency in the Estate of Arnold and Company. 

4. The Court erred in failing to find and hold that ma¬ 
terial issues of fact were raised, which required a trial, and 
could not be determined summarily. 

5. The Court erred in holding that appellant w*as liable 
for a deficiency in the Estate of Arnold and Company in 
the absence of any finding or verdict that the Receiver 
of said Estate had converted funds of the estate to his own 
use or had by gross negligence caused such deficiency. 

6. The Court erred in holding that any of the accounts 
of the Receiver, Ellwood P. Morey, previously passed and 
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approved after due notice to all interested persons, were 
subject to review and restatement. 

7. The Court erred in disallowing fees and allowances 
previously approved by the Court after due notice to all 
interested parties. 

8. The Court erred in failing to set aside the order of 
July 2, 1942, entered without notice to this appellant. 

9. The Court erred in granting the motion of the Sub¬ 
stituted Receiver for summary judgment in the absence of 
any finding that the former receiver, Ellwood P. Morey, 
was guilty of conversion, negligence or bad faith. 

10. The Court erred in failing to hold that it had no 
jurisdiction to enter a summary judgment. 

11. The Court erred in failing to hold that any action upon 
the bond of Ellwood P. Morey, as Receiver herein, should 
have been filed, after said Receiver's death, as a separate 
action. 

12. The Court erred in failing to hold that the good faith 
of the former Receiver, Ellwood P. Morey, was established 
and made res adjudicata by the Report of the Auditor of 
February 3, 1941, and the order entered thereon on March 
18,1941.’ 

13. The Court erred in failing to hold that the former 
Receiver, Ellwood P. Morey, was fully protected by acting 
pursuant to instructions of the Court. 

14. The Court erred in holding that the appellant, Mary 
B. Morey, Executrix of the Estate of Ellwood P. Morey, 
deceased, was liable in any amount to the Substituted Re¬ 
ceiver herein. 

15. The Court erred in failing to grant a trial upon the 
issues. 
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SUMMARY OF ARGUMENT. 

While the errors assigned are numerous and all of them 
are relied upon, they may be compressed into the following 
main contentions, namely: (1) this was not a case for the 
application of the summary judgment rule because there 
was an issue of fact, namely, whether the Receiver was 
guilty of negligence or bad faith, and this could not be 
determined without evidence; (2) if the Receiver acted in 
good faith, under the direction of the Court through appro¬ 
priate orders, there was no legal basis for imposing a lia¬ 
bility upon him or his surety; (3) there was, in fact, no 
conversion or dissipation of assets, but merely a reduction 
in the net amount realized due to necessary and properly 
incurred costs of administration, and in such situation what 
hindsight discloses is not the test for determining whether 
prior expectations were bona fide or reasonable; (4) credi¬ 
tors were estopped to claim personal liability, since they 
had notice of the various steps taken by the Receiver, the 
expenditures made and allowances claimed, and interposed 
no criticism or objection; (5) the trial court erred in dis¬ 
allowing compensation earned, for which credit had been 
taken and to which no exceptions were filed; (6) it was not 
and could not be determined until the termination of the 
receivership by the Substituted Receiver whether there was 
a loss for which Morey or his surety was liable, and, there¬ 
fore, the judgment below was premature; (7) no sufficient 
notice was given to bind the surety. 

Point 1. 

There was no basis for the entry of summary judgment. 
When appellee’s motion was presented the only thing be¬ 
fore the Court was the Auditor’s report, finding a so-called 
“cash deficit”. This was not alleged to have been created 
by negligence, fraud, or mismanagement on the part of the 
former Receivers. On the contrary, appellants asserted 
the alleged deficit was a result of a bookkeeping procedure 
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adopted by the Auditor and approved by the Court in prior 
accounts. As a matter of fact, whether there would be a 
deficit could be ascertained only after the Substituted Re¬ 
ceiver’s account had been stated, and the Auditor so re¬ 
ported. (Joint App. 213) Under these circumstances, we 
respectfully submit that there was no basis for the applica¬ 
tion of the summary judgment rule. There were two issues 
of fact, namely, (1) whether the Receiver w’as guilty of neg¬ 
ligence or bad faith, and (2) whether there was in truth a 
loss to creditors on account of anything done or left un¬ 
done by the former Receiver. That the summary judgment 
rule did not apply is abundantly sustained by the author- 
itiesi of which the following are clear examples: 

Miller v. Miller , 74 App. D. C. 216, 122 Fed. (2) 208. 

Campana Corporation v. Harrison (C. C. A. 7th), 
135 Fed. (2) 334. 


Point 2. 

From the date of his appointment until the date of his 
death, the former Receiver acted pursuant to authority con¬ 
ferred by appropriate orders of court. His petitions for in¬ 
structions were numerous. In every instance, he sought 
and obtained specific direction before proceeding. All dis¬ 
bursements made by him were audited. Every dollar col¬ 
lected was properly accounted for, and every dollar ex¬ 
pended was found to have been properly paid out. It is not 
claimed that any of the petitions for instructions failed to 
make a faithful disclosure of all material facts. The utmost 
that is suggested is that Mr. Morey’s judgment concerning 
the value of certain assets, and the desirability of retain¬ 
ing them, was poor. However, hindsight is not the test 
for determining whether prior expectations were bona fide 
or reasonable. 

Mechanics Trust Co. v. Ensminger Lumber Co., (C. 
C. A. 3d) 27 Fed. (2) 877. 

Aberfoyle Mfg. Co. v. Glen Knitting Co., 310 Pa. 431, 
165 A. 412. 
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In re Dissolution of Fairmont Auto and Realty Co., 
191 Minn. 603, 254 N. W. 907. 

William Schuette Co. v. Hudson , 258 Mich. 176, 241 
N. W. 868. 

State v. Germania Bank, 103 Minn. 129, 114 N. W. 
651. 

Semans v. United Lumber Co., 281 Pa. 404, 126 A. 
776. 

45 Am. Jur. 283, Sec. 354. 

53 C. J. 412, Sec. 699. 

Beach on Receivers (2d Ed.) 308 et seq. 

In view of the fact that the Receiver acted -with the au¬ 
thority and by direction of the Court, and there is no claim 
that he misrepresented the facts, we submit the orders of 
Court relieved him from personal liability, assuming there 
was a loss to the estate, which has not been shown. 

Pusey & Jones v. Pennsylvania Paper Mills, 173 F. 
629. 

Hyre v. Johnson, 107 W. Va. 524, 149 S. E. 385, 64 
A. L. R. 1536. 

Annotated Cas. 1913D 1117. 

Beach on Receivers (2d Ed.) 308-309. 

45 Am. Jur. 283, Sec. 354. 

The ratification of Morey’s accounts had the same effect 
as an order of Court oxpressly authorizing the expenditures 
shown therein. In Thompson v. Phenix Ins. Co., 136 U. S. 
287, 34 L. Ed. 408, the Supreme Court held that notwith¬ 
standing the failure of a receiver to obtain an order of 
court to pay funds out of the estate, it could nevertheless 
allow the expenditures in his account. And, in Driver v. 
Shephard, 259 HI. App. 239, the court said: 

‘‘Defendant contends in this court that the receiver 
was not authorized in the general order of ap¬ 
pointment to make the payments in question with¬ 
out a specific and definite order from the court, 
after due notice to all parties concerned. While 
it is the safer practice for a receiver to pro¬ 
tect himself by specific orders for expenditures, yet, 
where his report of such expenditures has been finally 
ratified and approved by the court, after notice to all 
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parties interested, the failure to obtain specific orders 
authorizing payments is not vitally important. This 
is especially true where the receiver shows to the court 
that the sums thus expended without specific directions 
were in the interest of the receivership estate and ben¬ 
eficial to it. This has been the general practise in our 
courts for many years. The court’s order approving 
the final report was a ratification of the acts of the re¬ 
ceiver.” 

In Forest Lake Cemetery v. Baker . 113 Md. 259, a receiver 
failed to obtain authority to foreclose a mortgage, but af¬ 
terwards sought and obtained confirmation of a sale of the 
property made after the foreclosure. The confirmation of 
the sale was held to be a ratification by the court of the fore¬ 
closure by the receiver, with the same effect as if the fore¬ 
closure had been expressly authorized. 

In In Re Wilson’s Estate, 252 Pa. 372, 97 A. 453, the 
Court said: 

“Even though the receiver acted without authority 
from the court in the first instance, his acts were sub¬ 
sequently ratified and approved by thp court when his 
account was filed by his administratrix, in which she 
charged him with the $12,000 and took credit for dis¬ 
bursements made out of that fund. The right of the 
court to approve and sanction that which it might have 
priginallv authorized cannot be disputed. High on Re¬ 
ceivers (4th Ed.) Sec. 186; Chicago Deposit Vault Co. 
v. McNulta, 153 U. S. 554, 14 Sup. Ct. 915, 38 L. Ed. 
819; Lehigh Coal & Navigation Co. v. Central R. R. of 
N. J., 35 N. J. Eq. 426. For all practical purposes, 
therefore, the parties stand in the same position they 
would have occupied if the giving of the note had been 
previously authorized by the court * * 

To the same effect are Atwood v. Knowlson, 91 Ill. App. 
265; Brown v. Hazelhurst 54 Md. 26; David Park Heights 
Co. v. Oettinger, 53 Md. 46; Reeside v. Peter, 35 Md. 220; 
Tyson v. Nickle, 2 Gill (Md.) 376; High on Receivers (4th 
Ed.) Sec. 186, p. 945. 
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Appellant contends, therefore, that all of Morey’s acts 
were authorized by the court, and that such authority is 
a complete defense to any claim for personal liability as a 
result of those acts. 


Points 3 and 6. 

Inasmuch as there was no conversion or misappropriation 
of assets, and no loss attributable to negligence or bad faith, 
it is our contention that there was no basis for a judgment 
against the former Receiver. On the contrary, the Audi¬ 
tor's report, rightly understood, shows that all disburse¬ 
ments were made in the administration of the Series “A” 
notes, with the expectation that the sale of Series “A” trust 
assets would provide sufficient cash to enable Mr. Morey 
to reimburse to the Series “B” trust, the sums belonging 
to it. (Joint App. 213) On the accounts as then stated, there 
was a paper deficit. Whether this would be sustained, in¬ 
creased, or wiped out by an accounting at the close of the 
receivership was not determined. Indeed, the Auditor stated 
“the amount due from the Series “A” trust to the Series 
“B” trust can not be ascertained until the account of the 
present Receiver has been stated”. (Joint App. 213) Not¬ 
withstanding these findings by the Auditor, constituting 
the total record, the trial court entered a judgment as 
though the Receiver were short in his accounts. This, we 
submit, was error, since it was based upon the theory that 
a fact had been established which the Auditor said could 
not be ascertained “until the account of the present Re¬ 
ceiver has been stated”. Such account was not before the 
Auditor, was not filed until three months after the Auditor’s 
report had been returned. (Joint App. 240), and it had not 
been stated. 

A so-called “cash deficit” aggregating $1,401.92 was in¬ 
dicated in the Series “B” trust in the Auditor’s report upon 
the Receiver’s first account. (Joint App. 62) The same kind 
of deficit aggregating $3,138.04 in the Series “A” trust 
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was disclosed in the Auditor’s report upon the Receiver’s 
second account. (Joint App. 81) In the Auditor’s report 
on the third account, this deficit was set forth as a credit. 
(Joint App. 106) It is clear, therefore, that the Court and 
the Receiver acted upon the theory that he was authorized 
to administer all of the funds in his hands as a whole. He 
was justified in so believing since the order appointing him 
provided “that Elwood P. Morey be and he hereby is, ap¬ 
pointed Receiver of the defendant, Arnold & Company’’ 
* * • He collected and was charged with the receipt of 
general assets of Arnold & Company, as shown on Schedule 
“C” of the Auditor’s report on his first account. These are 
designated “General Trust Account”. (Joint App. 62) 
Clearly, therefore, pending a final account and the termina¬ 
tion of this receivership, there was no basis for holding 
that Morey, or his surety, was liable in any amount. Ac¬ 
cordingly, the judgment below was premature. 

Point 4. 

As already shown, the Court appointed Mr. Morey as Re¬ 
ceiver of Arnold & Company. He was vested “with power 
to take over and administer the assets now held by the de¬ 
fendants, Federal-American National Bank and Trust Com¬ 
pany', Trustee, and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, Trustee, and 
with power also, to carry out and perform the duties of the 
trustee set forth in the two deeds in trust, attached to the bill, 
filed herein, as aforesaid, under the direction of this Court”. 
(Joint App. 37) Morey acted both as Receiver and as Sub¬ 
stituted Trustee. If no Receiver had been appointed, and 
the Trustee had elected not to declare a default upon the 
participation certificates, Arnold & Company could have 
taken over all of the mortgaged properties and adminis¬ 
tered them, precisely as Mr. Morey attempted to do. In the 
hands of Arnold & Company, the receipts, or proceeds from 
these properties would have constituted one fund, out of 
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which it was liable to pay all the certificates in both Series 
“A” and Series “B”. This is what Mr. Morey did, and his 
conduct was approved by the Court. 

Let it be assumed, however, for the purpose of the argu¬ 
ment, that Morey was in error in adopting this course. He 
did so in good faith, and the theory upon which he pro¬ 
ceeded was apparent from the very first account he filed. 
It was emphasized in each subsequent account. In each in¬ 
stance, the Auditor gave notice to all certificate holders of 
the time and place of hearings, and also of the filing of his 
reports. No exceptions were filed to any of the accounts. 
Two of them vrere formally ratified. The third was un¬ 
doubtedly acquiesced in. The certificate holders, being thus 
notified, stood by and permitted the Receiver to make a 
mistake, if mistake it was, without complaint. Their failure 
to complain when they knew or should have known the facts, 
is an estoppel against the assertion of personal liability 
now. The Substituted Receiver stands in no better position. 

Thus, in Draper v. Brown , 153 Mich. 120, 117 N. W. 213, 
where a trustee used income from one trust fund in his con¬ 
trol to preserve another fund also in his control, and the 
beneficiary stood idly by with knowledge of the facts and 
did not complain, the beneficiary was held to be estopped 
from asserting a personal liability against the trustee. The 
Court said: 

“The conclusion reached is, finding no bad faith in 
the conduct of the trustee in this regard, that com¬ 
plainant, by her knowledge of the methods employed by 
her father, is equitably estopped to complain of his use 
of the income of the residuary fund to preserve the 
other fund, • * V* 

In Semans v. United Lumber Co ., 281 Pa. 404,126 A. 776, 
the Court said: 

“Creditors cannot stand idly by for a period of four 
years before an account is filed without making some 
investigation of the company’s business, and then de¬ 
mand relief in the form of surcharges. When that first 
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account was filed, which was anything but favorable, 
they should have moved swiftly if the estate was ‘in¬ 
differently managed resulting in waste and loss.’ In¬ 
stead they waited four years after that before taking 
steps to oust the receiver.” 

And the court held that, under such circumstances, the cred¬ 
itors could not charge the receiver with personal liability 
without being able to show fraud or misconduct. 

The following cases involve similar inaction, after notice, 
on the part of creditors, and in each the court held that, in 
the absence of bad faith, they were estopped to assert that 
the receiver was personally liable for losses to the estate: 

Standard Oil Co. v. Grand Rapids Trust Co., 95 F. 
(2) 207. 

Barnett v. Schickerling Products Corp., 112 N. J. 
Eq. 1,163 A. 144; affd. 114 X. J. Eq. 43,168 A. 296. 

William Schuette Co. v. Hudson , 258 Mich. 176, 241 
X. W. 868. 

Peete v. Renshaiv, 69 Colo. 530,196 P. 187. 

Harrigan v. Gilchrist, 121 Wis. 127, 99 X. W. 909. 

An analogous situation exists where creditors of a de- 
eedeht do not complain of the unauthorized continuance 
of the business of the decedent by his personal representa¬ 
tive. In such case, the same rule of estoppel is applied. 

40 L. R. A. (Xew Series) 234 et seq. 

It is impossible to distinguish, in principle, the case at 
bar from Maiteson v. Bank of Italy, 97 Cal. App. 643, 275 
P. 998, where the Court held a wife estopped to charge the 
bank with liability for having credited the proceeds of the 
sale of her property to her husband’s account, with her 
knowledge but without any complaint on her part. 

If Mr. Morey’s administration had returned 100% to the 
certificate holders, it would have been due to his judgment 
and meticulous care in dealing with the problems with which 
he was confronted. He acted openly and honestly. Cer¬ 
tificate holders had notice of what he was doing and made 
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no complaint. If, upon a final accounting it should de¬ 
velop that administration costs caused a shrinkage in the 
amount ultimately distributable, we submit that creditors 
have no right to complain. Hindsight is not the test for 
determining whether Mr. Morey’s expectations were bona 
fide or reasonable. Otherwise, no man could be induced 
to accept the responsibility of a receivership because hon¬ 
esty, diligence and good faith in administering under the 
direction of the Court would not relieve him from personal 
liability where the results were disappointing. 

Point 5. 

The Auditor’s report upon the Receiver’s third account 
was filed March 29, 1938. At that time, Equity Rule 64 of 
the Rules of the Supreme Court of the District of Colum¬ 
bia provided that in the absence of a -written consent by any 
person whose rights or interests might be affected or di¬ 
minished by the allowance of commissions and attorney’s 
fees, no report might be confirmed “unless it be made to 
appear in the cause, that there has been mailed to such 
party, or to his attorney not personally interested in the 
commissions or fees, a notice of the reference to the Auditor, 
of the hearings had before him, of the filing of his report, 
and the amounts of commissions or fees of attorneys recom¬ 
mended * * 

Rule 65 provided— 

“The parties shall have ten days from the time of 
filing the Auditor’s report to file exceptions thereto, 
and if no exceptions are within that period filed, the re¬ 
port may be confirmed.” 

Reporting on the Receiver’s third account, the Auditor 
recommended compensation to the Receiver amounting to 
$500 on account of services from July 28, 1936, to October 
1, 1937, and to his attorney $250 on account of services for 
the same period. (Joint App. 113) Through inadvertence, 
no formal order was taken prior to Mr. Morey’s death in 
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March, 1940. No objections or exceptions having been 
filed, and the report showing that notice was given to all 
certificate holders, it is fair to assume everybody acquiesced 
in the allowances so recommended; that the compensation 
had been earned was a fact found by the Auditor. There 
was no dispute about it. Accordingly, in his report upon 
the finall account of the Receiver, these allowances were in¬ 
cluded. Notwithstanding this situation, on exceptions filed 
by the Substituted Receiver in 1942, the trial court disal¬ 
lowed the compensation recommended to be paid in 1938, 
and by so doing surcharged the deceased Receiver and his 
surety therefor. If the Court had any discretion about the 
matter, and we submit it did not, it was an abuse of discre¬ 
tion to undo conditions which had existed for years, without 
the slightest bit of evidence in justification. 

Point 7. 

After the Substituted Receiver filed a petition to abandon 
certain receivership assets, and after filing of the Auditor’s 
report upon such petition, notice was given to the surety 
that the Substituted Receiver had filed exceptions to the 
Auditor’s report. (Joint App. 187) This notice merely 
indicated a date for hearing upon the exceptions, appellee 
stating therein “the present receiver intends to make claim 
against you for damages to this receivership growing out 
of the handling of the property involved herein”. 

TlW Court overruled the exceptions, and in effect ap¬ 
proved the efforts of Mr. Morey to preserve the properties 
which the Substituted Receiver claimed should be aban¬ 
doned. In other words, what the Substituted Receiver 
argued should have been apparent to his predecessor at the 
beginning, was still not apparent after his death. The 
order overruling the exceptions was a practical answer to 
the claim that receivership assets had been mishandled. In 
any event, that was the end of the matter of which notice 
had been given to the surety. In passing upon it, the Court 
said: 
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“Now, of course, the good faith in handling that 
property has been questioned. 

“We now have the benefit of hindsight, which so 
many unhappy investors did not have when they held 
on to their properties in the early part of the 30’s. They 
not only did that, but some put other money into them. 
This country is full of people now whose judgment was 
not vindicated by the course of events. 

“But I was of the opinion, and I still am, that the 
former receiver in holding that property was acting in 
entire good faith and that he was using his own best 
judgment. I think this judgment turned out to be bad.” 
(Joint App. 232) 

Thereafter, no further notice was given to the surety and 
no papers were served on it, or its counsel, until the motion 
for summary judgment. In the meantime, the Auditor held 
hearings upon the former Receiver’s final account and filed 
his report. Exceptions were filed, and hearings were held 
thereon. Two orders were passed by the Court, and the 
record abundantly show’s that in the argument on these 
orders, the Substituted Receiver continually reargued the 
question of alleged mishandling. (Joint App. 226-240) 
Rulings w*ere made in the surety’s absence, without notice, 
and orders were passed thereon without notice, in viola¬ 
tion of Rule 5-a of the Federal Rules of Civil Procedure. 
Appellant’s principal was dead. In the hearings upon the 
matters respecting which it had no notice, appellant was 
not represented by its principal. Mrs. Morey, as Execu¬ 
trix, represented the interests of her husband’s estate. 
When appellant received the motion for summary judg¬ 
ment, it promptly asserted that the Court acted without 
jurisdiction over it in sustaining the exceptions to the Au¬ 
ditor’s report, and urged by way of affirmative relief that 
such orders be set aside pending a hearing. That such re¬ 
lief should have been granted is indicated by the following 
authorities: 

Rule 60-b F. R. C. P. 

In re Long Island Properties, Inc., 125 F. (2) 206. 
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Wyant v. Caldwell, 86 F. (2) 357. 

Ohio Casualty Ins. Co. v. Murphy. 25 F. Supp. 252. 

Service of the motion for summary judgment did not cure 
the situation. The damage had been done. Conclusions had 
been reached and stated in the judgments. Obviously these 
conclusions were prejudicial to the surety. If appellant 
was a party, it was adversely affected by appellee’s failure 
to serve copy of the pleadings and orders in the cause. Since 
such failure had the effect of denying to appellant an oppor¬ 
tunity to be heard, the judgment entered without notice 
should have been vacated and it was error on the part of 
the trial court to deny such relief. On the other hand, if 
appellant was not a party, then it was entitled to be served 
with a summons as provided by Rule 4 of the Federal Rules 
of Civil Procedure, and the judgment rendered without 
such process is invalid. 

CONCLUSION. 

In conclusion, we respectfully submit that the judgment 
below was erroneous. As interpreted by this Court, the 
summary judgment rule had no application because there 
was an issue of fact which could not be determined without 
evidence. Actually, no loss or damage was shown to have 
resulted from any misconduct on the part of the deceased 
Receiver which would create a liability against him or this 
appellant as surety on his bond. Whatever was done in the 
administration of this estate, was done with the knowledge 
of creditors who had notice, and pursuant to specific orders 
of the Court. No actual loss was established. Indeed, it 
affirmatively appeared that whether there would or would 
not be a loss could not be determined until appellee’s ac¬ 
count as Receiver had been stated. When the judgment 
complained of was entered, that had not been done. The 
judgment was, therefore, premature, assuming, but not con¬ 
ceding that there was basis for it in any event. The orders 
upon which the judgment was entered were obtained with- 
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out notice to this appellant, and in violation of the Federal 
Rules of Civil Procedure, so that they were not and are 
not binding. 


Respectfully submitted, 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

Attorneys for Appellant, 
United States Fidelity 
and Guaranty Co. 

Brandenburg & Brandenburg, 

Of Counsel . 
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Jurisdiction. 

Jurisdiction of this Court in this case is derived from 
sec. 17-101,1940 D. C. Code. 

Ip 


Statement of the Case. 

This is an appeal from a final summary judgment of the 
District Court of the United States for the District of 
Columbia (Mr. Justice Letts presiding), dated March 1, 
1943 (Page 271, Joint Appendix of Appellants and Appellee, 
filed under separate cover, hereinafter referred to as R.), 
entered in a receivership case, entitled Mary B. Morey , 
plaintiff, v. Arnold cC Company, et al. (being equity No. 
56,S00), in favor of appellee Richard E. Wellford, substi¬ 
tuted receiver of Arnold & Company, for $4,714.42, with 
interest from July 2,1942, against appellant Mary B. Morey, 
as executrix of the estate of her late husband, Ellwood 
P. Morey (he having been the former receiver of Arnold & 
Company) and also against appellant United States Fidel¬ 
ity & Guaranty Company, surety upon the undertaking of 
the said deceased receiver, Ellwood P. Morey (R. 271). 

From said summary judgment (R. 271) based upon the 
motion of appellee Wellford, substituted receiver (R. 257), 
affidavit and answer of appellant surety company (R. 260) 
and separate answer of appellant Mary B. Morey, executrix 
(R. 264-270) appellant Mary B. Morey, executrix, and ap¬ 
pellant surety company noted and perfected separate ap¬ 
peals to this court (R. 272, 273, 274, which appeals, Nos. 
S554 and 8555, respectively, were, by order of this court, 
consolidated. 

Appellant Morey, executrix, filed a statement of the 
points upon which said appellant relies (R. 276-7). Ap¬ 
pellant surety company did likewise (R. 274-5). 

This case originated in the District Court below by a 
bill in equity, filed February 13, 1934 (R. 2-33), by Mary 
B. Morey (appellant herein), in her individual capacity, 
as plaintiff, against Arnold & Company, and Federal- 
American National Bank, and its receiver, Cary A. Hardee, 
as defendants (being Equity cause No. 56,800) praying for 
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the appointment of a receiver (R. 8) of certain assets be¬ 
longing to two certain written trusts (R. 11-19, “A” trust, 
and R. 19-27, “B” trust), which had theretofore been exe¬ 
cuted and delivered by defendant Arnold & Company, under 
which defendant Federal-American National Bank was the 
trustee (R. 3-4,11-19,19-27). 

The answer (R. 33-4) of defendant Arnold & Company 
admitted the allegations of the original bill and consented 
to the prayers thereof (R. 33). The answer of the Receiver 
of defendant Federal-American National Bank, trustee, set 
forth that said Bank was itself in the hands of a receiver 
and the Bank was unable to further function as trustee under 
the trust agreements made by Arnold & Company to it; 
that its Receiver was now ready, able and willing to account 
for and turn over all of the property held by him as Re¬ 
ceiver of the Bank under the trust agreements made by 
Arnold & Company, and prayed that the Receiver of said 
Bank, as well as said Bank, be relieved as trustee (R. 35-6). 

On February 17,1934, the late Ellwood P. Morey was ap¬ 
pointed in said equity cause No. 56,800, receiver of Arnold 
& Company, by order of the District Court (R. 37-40), with 
authority to administer the assets then held by the defend¬ 
ants Federal-American National Bank & Trust Company, 
and its Receiver, Cary A. Hardee, and he qualified (R. 41) 
by executing and filing in the cause an undertaking in the 
penalty of $25,000, as required by the order of his appoint¬ 
ment (R. 40), which was approved by the court (R. 41). The 
same order of court accepted the resignation of the Federal- 
American National Bank & Trust Company (R. 37). 

The undertaking of Receiver Morey was reduced to 
$10,000 in the second year of his regime, by order of court, 
dated February 26, 1935 (R. 47-48) which last mentioned 
undertaking, with appellant United States Fidelity & 
Guaranty Company as surety, was duly executed, approved 
by the court, and filed (R. 49-50). 
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There was delivered to Ellwood P. Morey, receiver, cer¬ 
tain notes, some of which belonged to what was known 
as Trust “A”, other notes which belonged to Trust “B”. 
The face amount of the notes belonging to the former trust 
aggregated about $20,000, and those belonging to Trust 
“B” aggregated about $50,000, face amount (R. 59-61). 

The beneficiaries under said two trusts known as partici¬ 
pation certificate holders were the only persons interested 
in said notes which were held as collateral under the afore¬ 
said collateral trust agreements. 

The outstanding participation certificates, secured by the 
notes held under the collateral trust “A” amounted to 
about $17,000, and those secured by the notes held under 
the collateral trust “B” amounted to about $46,000 (R. 4). 

Receiver Morev collected various notes held bv him under 

i ** • 

both of said trusts, to do which he had to foreclose a number 
of the mortgages and deeds of trust securing said notes, 
in some instances selling the properties to others at fore¬ 
closure, and in other instances being forced to bid in the 
properties in his capacity as receiver. In this way, funds 
came into the custody of Receiver Morey, all of which were 

I 

deposited in one bank account, at Hamilton National Bank 
of this city, in the name of Ellwood P. Morey, as receiver of 
Arnold & Company (R. 97). 

In the first report of the Auditor of the Court (R. 54-64), 
to whom the cause was referred to state the first account of 
Receiver Morey (R. 54) it appeared that cash was due from 
series “B” trust to series “A” trust, in the amount of 
$1401.92 (R. 62). This means that cash in the possession 
of said Receiver Morey, belonging to the series “A” trust 
was used for the purpose of paying obligations of the 
series “B” trust. Everyone in interest received written 
notice from the Auditor, of the filing of his report, includ¬ 
ing all participation certificate holders of both said trusts, 
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and attorneys in the case (R. 58), but no one objected to 
said account as stated by the Auditor, and the said report 
of the Auditor was duly approved and ratified by order 
of court after the lapse of the ten days provided by the 
rule of court (R. 76). Due notice was given by the Auditor 
of hearings to all parties in interest (R. 54). 

In said first report of the Auditor, the Auditor sets up 
in Schedule “C” (R. bottom p. 62) a “General Trust As- 
count.” This arose in the following manner: through the 
personal efforts of the original Receiver, Ellwood P. Morey, 
Arnold, the president of Arnold & Company, agreed to and 
did deliver into the possession of said Receiver Morey 
certain notes, known as “the Roffe notes” and other as¬ 
sets, totaling between $3500 and $4000 which assets did not 
belong to said receivership, or to either one of said trusts 
“A” or “B,” (R. 268); the proceeds of said Roffe notes 
as well as the other assets, above referred to, were deposited 
by Receiver Morey, with the other funds of the receiver¬ 
ship, to his credit as such Receiver in the Hamilton Na¬ 
tional Bank, and said Receiver Morey accounted for the 
same in his Account filed with the Auditor (R. 62, 268). The 
proceeds derived from the collection of the aforesaid 
Roffe notes and the other assets were set up as a general 

trust account bv the Auditor as “Schedule C” and same 
•> 

were used towards the payment of administration costs 
and expenses of the receivership (R. 62-3). Inasmuch as 
the proceeds of the Roffe notes and the other assets, above 
referred to, did not belong to either trust “A” or trust 
“B” but which Receiver Morey had succeeded in getting 
Arnold to contribute to the receivership, the Auditor, in 
the treatment of this additional fund (between $3500 and 
$4000) brought in by Receiver Morey allocated 60% thereof 
to series “B” trust and 40% thereof to series “A” trust 
(R. 268-9). 
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In the second Report of the Auditor, filed September 
8, 1936 (R. 76-90), in which it is set forth that due notice 
was given to all parties interested of the hearings (R. 77,89) 
before the Auditor, it is to be noted that trust “A” had now 
become indebted to trust “B” in the sum of $3,138.04 (R. 
81) (instead of trust “A” being a creditor of trust “B” as 
appeared in the first Report of the Auditor (R. 62). This 
means that Receiver Morey had used cash belonging to 
trust “B” for the benefit of trust “A” to the extent of 
$3,138.04. Every one in interest had due notice of the 
filing of the Auditor’s second Report on September 8, 1936 
(R. 78, par. 13), and on September 21, 1936 (thirteen days 
afterwards), the court entered its order ratifying and con¬ 
firming said second Report of the Auditor (R. 91), no 
party in interest having filed any objection or exception 
thereto. 

i 

The rule of the trial court permits a ratification and con¬ 
firmation of an Auditor’s Report at any time after ten days 
after such report is filed if no exception thereto is filed. 

In the Third Report of the Auditor, filed July 8, 1937 
(R. 101-118) the cash amount due by Trust “A” to Trust 
“B” increased to $3,662.21 (R. 10S, top page). Every 
party in interest had due notice from the Auditor of the 
hearings before him (R. 102, top page), and also of the 
filing of said Third Report of the Auditor (R. 106). No ob¬ 
jection or exception was filed by any party in interest to 
said Third Report of the Auditor, during the ten days 
allowed therefor, or at any other time, but through in¬ 
advertence of counsel for Receiver Morey, a formal order 
was not presented to the court ratifying and confirming 
said Third Report (R. 238). In said Report, Schedule “A” 
appears in the record on pages 106-108, Schedule “B” on 
pages 108-111 Schedule “C” ‘‘General Trust Account” 
on page 111, and Schedule “D” (referring to certain Cali- 


fornia properties) on pages 112-113 (referring to fees and 
expenses on page 113. 

The Receiver, Morey, died on March 27,1940 (R. 124), and 
thereafter his widow, Mary B. Morey, executrix of his 
estate, filed a statement of account of said deceased receiver, 
from October 1, 1937 (R. 102) to the date of his death, 
March 27, 1940 (R. 214). 

The court entered an order dated June 21,1940 (R. 138) 
referring the final account of the deceased receiver, filed 
through his executrix, to the Auditor of the court below, to 
state the same (R. 138). 

On June 4, 1940, appellee Richard E. Wellford was ap¬ 
pointed receiver in the cause (R. 126) and he qualified 
(R. 127). 

In the fourth Report of the Auditor (R. 206-225; Sched¬ 
ule “A” (R. 214); Schedule “B” (R. 219); Schedule “C” 
(R. 224-225), filed March 17, 1942 (R. 206,—to be referred 
to in the succeeding paragraph hereof) the cash amount due 
by trust “A” to trust “B” increased from $3,662.21 (R. 
108) to $3,964.92 (R. 218). The latter amount, plus $500.00 
commissions allowed Morey, receiver, and $250.00 allowed 
to his counsel—totaling $4,714.42—represents the amount 
for which summary judgment was entered against appel¬ 
lants in Equity No. 56,800 (R. 271) from which these appeals 
are taken (R. 272, 273). 

With reference to the Auditor’s said Fourth Report, it 
is to be noted that the Auditor misconceived, we sub¬ 
mit, the order (R. 171) of the Court dated September 24, 
1940, in deciding (R. 210) that the Auditor should file a 
composite account, re-stating the accounts of the deceased 
Receiver from the date of his appointment, February 17, 
1934, to the date of his death, March 27, 1940. 

Said order of September 24, 1940 (R. 171-172) construed 
and held that the original order appointing Morey, now 
deceased, on February 17, 1934 (R. 37) was not intended 
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to and did not appoint said ‘ ‘ Ellwood P. Morey receiver 
of Arnold & Company” but only appointed him as receiver 
of all of the assets belonging to the said two collateral 

f ^ ^ 

t rusts i and that the same power is conferred upon Richard 
E. Wellford; and that the notes of Thomas I. Roffe et ux 
received by said deceased receiver from Arnold & Com¬ 
pany, subsequent to his appointment, and proceeds thereof, 
and any other assets likewise received, should be consid¬ 
ered as belonging: to the said two collateral trusts, but 
unallocated particularly to either of said collateral trusts 
and that the Auditor should pro rate same between said 
collateral trusts; [which procedure had already been 
adopted by the Auditor in the first three Reports of the 
Auditor filed by him (R. 62, S6, 111) in the statement of 
the accounts of the deceased receiver]. 

Said order of September 24, 1940, also set forth (R. 172) 
that holders of all “participating certificates” should file 
their claims with the substituted receiver before October 
31, 1940, said notice to be published in The Washington 
Law Reporter and The Evening Star; and that the Auditor 
suspend all further hearings on the final account of the 
deceased receiver until at least one week after the date 
of the last publication of said order (R. 172). So that, it 
will he observed that there is nothing in said order of Sep¬ 
tember 24, 1940, which authorized or directed the Auditor 
to “restate” the accounts of the deceased receiver from the 
date of his appointment, February 17, 1934, to the date of 
his death, March 27, 1940, as construed by the Auditor 
(R. 208-210). 

The first Report of the Auditor, filed June 8,1935 (R. 54), 
showed that trust “B” owed trust “A” $1,401.92 (R. 62) 
and said Report was, by final decree (R. 76), dated Sep¬ 
tember 5, 1936, ratified and confirmed, no exceptions hav¬ 
ing been filed by any party in interest although they had 
notice (R. 58). 
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The second Report of the Auditor, filed September 8,1936 
(R. 76-90), showed that trust “A” had become indebted 
to trust “B” for $3,138.04 (R. 81), and said Report was, 
by final decree dated September 21, 1936 (R. 91), no excep¬ 
tions having been filed by any party in interest. 

The third Report of the Auditor, filed July 8, 1937 (R. 
101-118) showed that trust “A” owed trust “B” $3,662.21 
(R. 108) and every party in interest had notice of the hear¬ 
ings before the Auditor (102) and also of the filing of 
said Report (R. 106). No objection or exception thereto 
was filed by any party interested in said trust funds, but 
as hereinbefore stated, through inadvertance of counsel 
for the deceased receiver no formal order ratifying and 
confirming said Report was signed by the Court (R. 238). 

It is true that before the Auditor (R. 208-209) when the 
appellee Wellford, substituted receiver, assumed the posi¬ 
tion that he had the right to request that the accounts of the 
deceased receiver “be opened up from the beginning be¬ 
cause I could ask for anything that he could ask for” • • • 
(R. 209), and open up the two accounts that had been rati¬ 
fied by the court (R. 208), the counsel for the executrix of 
the deceased receiver at first stated to the Auditor (R. 209) 
that he had no objection to going back to the very begin¬ 
ning, but that he thought it was a great waste of time and 
expense to do it (R. 209). Thereafter, however, as the 
record shows (R. 209) counsel for the executrix (appellant 
here), in a reply brief, filed before the Auditor (R. 209) 
contended as follows: 

“No legal authority exists, it is submitted, to open 
any of the Reports of the Auditor in the instant case, 
and, therefore, the statement by counsel for the Execu¬ 
trix herein before the Auditor that if any error exists 
in the Auditor’s Reports, the same may be corrected, 
is withdrawn. It is now too late, as matter of law, to 
open said Reports, and consent cannot confer jurisdic¬ 
tion. 

2p 
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“It is respectfully submitted that the first three 
reports of the Auditor filed in this cause constitute the 
law of the case." 

There is no evidence in this case, and there is no claim 
alleged by anyone, that there was any defalcation on the 
part of the deceased Receiver or anyone else of any funds 
or assets belonging to the receivership. 

On several occasions during the administration of the 
receivership by the late Ellwood P. Morey, he was author¬ 
ized by orders of court to borrow money for the needs of 
the receivership (R. 66, 60, 123) and said Receiver Morey 
actually deposited bonds of over $3,000 belonging to him, 
personally, as collateral security, in order to obtain funds 
to pay urgent debts of the receivership (R. 104). In this 
connection, whilst testifying before the Auditor (R. 104) 
Mr. Morey stated: ‘‘And I do not claim any credit for 
that. I was able to do it. I thought it was mv dutv to do 
it for the protection of these creditors and I did it, and I 
saved the property. Of course, I paid my self back.” 

In the court below, appellee-receiver criticized the acqui¬ 
sition by the receivership from the tax commissioner of 
Blaine County, Oklahoma, of four one story stories located 
at Geary in said county. Before the receivership, prior to 
the depression, to wit: October 7, 1925 (R. 177) Arnold & 
Company had loaned to the then owner of the said prop¬ 
erties $9,500, with interest, which was secured by a re¬ 
corded first mortgage (R. 177). Prior to the receivership, 
the owner of said properties, by payments to Arnold & 
Company, had reduced the said mortgage to $5,630.05 
(R. 177). By order of court, dated September 12, 1934 
(R. 177) the court below entered an order authorizing 
Receiver Morey to employ E. H. Lookabaugh, an attorney 
at Watonga County, Oklahoma, to foreclose the mortgage 
on the said four stores in Geary, Blaine County, Oklahoma 
(R. 177), which order of the court was complied with 
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(R. 177). Pursuant to the foreclosure proceedings, taken 
in said County, a judgment was entered on July 25, 1935, 
in favor of said Receiver Morey for $7,680, with 10% inter¬ 
est, and an attorney’s fee of $749 for Mr. Lookabaugh, who 
conducted the foreclosure proceedings (R. 177). At the 
foreclosure sale, made by the Sheriff, pursuant to said 
decree, Receiver Morey was compelled to buy in the prop¬ 
erties, and the Sheriff made a deed conveying the fee 
simple title to said lots to said Ellwood P. Morey as 
receiver of Arnold & Company, which deed was found 
among the papers of the deceased receiver after his death 
(R. 177). By order of court dated July 23, 1941 (R. 
200-201) authority was given to remove from the files of 
the court below the said deed conveying the properties to 
Ellwood P. Morey, former receiver, for the purpose of 
recording the same among the land records of Blaine 
County, Oklahoma (R. 201). 

When the foreclosure deed was made by the Sheriff to 
Morey, as receiver, taxes in the sum of $3,980 were unpaid, 
on account of which $2,297.50 (R. 67-68) was required to be 
paid not later than April 20, 1936, and, if not paid, the 
Oklahoma properties would be sold and Receiver Morey 
would have thirtv davs from the date of such sale to 

• «r 

redeem by paying the full amount of the taxes, to wit: 
$3,980 (R. 178). By order entered April 15, 1936 (R. 69), 
the court authorized Receiver Morev to borrow not exceed- 
ing $2,500, at 6% interest, and to pay, if necessary, a ten 
per cent bonus to obtain said loan. The order also pro¬ 
vided that should said loan not be obtainable, and same be 
made by the Receiver personally, which was thereby 
authorized, no bonus shall be allowed (R. 69,178). In pur¬ 
suance of said order, Receiver Morey obtained a loan from 
Mrs. Amy N. Behrend Goldstein, daughter of Rudolph B. 
Behrend, attorney for said receiver, for $1,800 and re¬ 
ceived a check from her for that amount (R. 179). A 
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bonus of $180 was paid to her husband (being 10% of 
amount loaned (R. 179), as authorized by the court order 
of April 15, 1936 (R. 69, 178). This loan was repaid to 
her by Receiver Morey (R. 217) and, during the hearings 
before the Auditor, Mr. Behrend, the father of Mrs. Gold¬ 
stein, stated that “in view of the fact that he had used such 
little judgment in permitting his daughter to make the loan 
to the former receiver, he was willing that the $1S0 should 
be charged against him (R. 179, 256). So that said loan 
was obtained by the former receiver without any expense 
to the receivership. 

The proceeds of said $1S00 loan, referred to in the pre¬ 
ceding 1 paragraph, together with $497.50, aggregating 
$2,297.50, were used by Receiver Morey to pay part of the 
taxes assessed against the four stores at Geary, Oklahoma 
(R. 179, 180). 

In March, 1939, Receiver Morey was advised by his 
attorney, Mr. Lookabaugli, that the stores at Geary, Okla¬ 
homa, would be sold for arrears of taxes and assessments, 
amounting to $3,503.16 and that the properties had been 
advertised for sale (R. ISO). Said Morey, thereupon, filed 
a petition on August 30,1939 (R. 121), calling the attention 
of the court to the fact that approximately $4,000 were 
due foi* taxes against the Geary stores; that the tax com¬ 
missioners of Blaine County, in which Geary is located, 
had obtained a tax deed (R. 122) to said stores, and that 
title thereto could be reacquired and redeemed, free and 
clear 6f all tax liens or encumbrances, on the payment by 
said Receiver to said Commissioners of $1,600 (R. 122). 
Said Morey as receiver, not having said money in hand, 
advised the court that his attorney, Rudolph B. Behrend, 
was willing to lend the receiver $1,600, at 5% interest, 
payable on or before one year after date, the said $1,600 
to be a first lien, after satisfaction of tax liens, upon any 
and all assets applicable to the payment of series A par- 
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ticipation certificates (R. 123). An order of court was 
passed August 30, 1939 (R. 123-4) authorizing Receiver 
Morey to obtain said loan from his said attorney R. B. 
Behrend, upon the conditions hereinbefore recited, except¬ 
ing that the order of court reduced the rate of interest to 
4% (R. 123-4). Xo charge of any kind was made for said 
loan (R. 1S1). Neither said loan, or any part thereof, or 
any interest thereon, has ever been repaid (R. 269). 

Rudolph B. Behrend, attorney for Receiver Morey, took 
the $1,600 to Watonga, Oklahoma, county seat of Blaine 
County, in which Geary is located, and on October 3, 1939, 
at an auction at the court house, as the highest bidder for 
said four stores, became the purchaser thereof for $1,600 
(which amount had previously been offered for said stores 
to the county officials and said offer had been published 
once a week for three weeks in the county newspaper (R. 
183). The bid being accepted, said Behrend paid said 
sum of $1600 to the tax commissioner of Blaine County, 
whereupon the Board of County Commissioners of Blaine 
County executed and delivered a deed to said Behrend, 
dated October 3, 1939, conveying said properties to him 
and the deed was duly recorded on that date in Book 68, 
page 373, in the office of the clerk of Blaine County, Okla¬ 
homa (R. 1S4). Mr. Lookabaugh, a reputable, competent 
and active practicing attorney in Blaine County, Oklahoma, 
who had been previously employed by authority of an order 
passed in this receivership case to represent Receiver 
Morey in connection with the foreclosure of the mortgage 
on said stores, advised Receiver Morev not to make the 
offer for the stores himself, but to have some other person 
make said offer. In having said Behrend make said offer, 
and in taking title to said property, Receiver Morey fol¬ 
lowed the advice of said Lookabaugh (R. 184-5). 

After deed was received by said Behrend to said four 
stores, two of which were rented at $25 each, a third at 
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$20, the fourth being vacant, said Behrend opened an 
account with Second National Bank, Washington, D. C., 
in the name of “R. B. Behrend, trustee, Geary, Okla¬ 
homa/' and deposited in said account all rents received 
from said stores. The appellee-receiver contended that 
said properties did not belong to said receivership, inas¬ 
much as> said Behrend had purchased the same in his own 
name (R. 142) and Mr. Behrend contended that he had 
purchased the said properties in the interest of the receiver¬ 
ship (R. 165). This matter was fully gone into by the 
Auditor (R. 174-186) in pursuance of a reference to him 
(R. 172-3). The Auditor found, in accordance with Mr. 
Behrend’s contention, that he held the title to said stores 
as a trustee for the receivership, and that the same were 
assets thereof, and that it was the duty of the appellee 
Receiver to take appropriate steps to sell the said prop¬ 
erties at the best price obtainable therefor (R. 185-6). 

The last mentioned findings and recommendations of the 
Auditor were approved by Mr. Justice Bailey, on March 
10, 1941, in his opinion, as follows (R. 196-7): 

‘‘I think that the exceptions [referring to the excep¬ 
tions of appellee Receiver] to the report of the Auditor 
should be overruled. In buying the property in ques¬ 
tion Mr. Behrend was acting as the agent of the former 
receiver and held the legal title in trust for him. While 
it how appears that the purchase was not in accordance 
with the law of Oklahoma, both Mr. Behrend and the 
former receiver acted upon the advice of competent 
counsel of that state. 

“I think that Mr. Behrend should be directed to dis¬ 
pose of this property to the best advantage, disclosing 
all the facts to any prospective purchaser. 

These four stores, under authority of court order (R. 
205) were sold by R. B. Behrend, trustee, to J. Benjamin 
SimmOns, for $750, all cash, notwithstanding the fact that 
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the appellee-receiver contended they had no value whatever 
to the receivership, and on his recommendation and in¬ 
sistence (R. 148,174) the court entered an order, previously 
to the said sale, authorizing the appellee-receiver to dis¬ 
claim any right, title or interest in the said Geary stores 
(R. 203). 

R. B. Behrend, as trustee for said Geary properties, 
filed an itemized statement of his account of receipts and 
expenditures, showing a balance in hand of $1,104.72 (R. 
252-256), and the said account is now pending before the 
Auditor pursuant to order of reference of the court 
(R. 252). 

On June 8, 1942, Mr. Justice Adkins, in passing on ex¬ 
ceptions filed by the respective parties, to the Auditor's 
fourth Report of the deceased receiver, entered an order 
(R. 229), in part, as follows: 

“And the Court further finds that said former Re¬ 
ceiver, Ellwood P. Morey and Rudolph B. Behrend, 
his attorney, in the conduct of the affairs of said 
receivership acted in the best of good faith in all 
matters pertaining to said receivership, and the costs 
of the proceedings before the Auditor shall be paid 
by the present Receiver out of receivership funds in 
his custody, and shall not be charged against the estate 
of the former receiver. 

“No provision of this decree shall be construed as 
prejudicing the rights of said Rudolph B. Behrend in 
respect of the loan of $1,600 made by him to the former 
receiver, or any rights he may have in respect of the 
properties in Geary, Oklahoma.’' 

On June 17, 1942, appellee-receiver filed a motion (R. 
229-230) wherein he requested the court to amend said 
order of June S, 1942, by striking therefrom the following: 

“And the Court further finds that said Receiver 
Ellwood P. Morey, and Rudolph B. Behrend, his attor- 
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ney, in the conduct of the affairs of said receivership 
acted in the best of good faith in connection with all 
matters pertaining to said receivership” 

assigning as reasons therefor, inter alia , that the inclusion 
of the words “acted in the best of good faith in connection 
with all matters pertaining to the said receivership” could 
be construed as excusing the executrix of the former re¬ 
ceiver and his bond from responding in damages for the 
deficit created by the former receiver and his attorney in 
the administration of their trust (R. 230). 

In passing on said motion, in his opinion filed July 2, 
1942 (R. 237), Mr. Justice Adkins stated (R. 232) 

“Xow, of course, the good faith in handling that 
property has been questioned. 

‘‘We now have the benefit of hiudsight, which so 
many unhappy investors did not have when they held 
on i to their properties in the early part of the 30’s. 
Thby not only did that, but some put other money into 
them. This country is full of people now whose judg¬ 
ment was not vindicated by the course of events. 

“But I was of the opinion, and still am, that the 
former receiver in holding that property was acting in 
entire good faith and that he used his own best judg¬ 
ment. I think his judgment turned out to be bad” 
(R. 232). 

On July 2, 1942, Mr. Justice Adkins signed a new order 
(R. 239-240) identical with his order dated June 8, 1942 
{R. 228) excepting that it leaves out that part of the order 
of June S, 1942, wherein the good faith of the former re¬ 
ceiver and his attorney, is referred to stating (R. 235): 

*'* Xow, if counsel think that my memorandum or my 
orders may at any time go before a jury, I think it 
would be wiser then for you just to draw a new order 
to be substituted for the former order, and the new 
order will state everything that should go into it.” 
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The court also stated (R. 235) with reference to the reci¬ 
tation in the order of June 8, 1942 (R. 229) that the former 
receiver and his attorney had acted in the best of good 
faith in connection with all matters pertaining to said 
receivership “really has no place in the order, and my in¬ 
structions were not to be it in the order. But when it was 
brought in, and I did not see any real harm in it, and you 
had so many sessions in court, I thought I could save time 
when you were both here, by signing something” (R. 235). 

The motion (R. 257-260) for summary judgment against 
the appellants, sets forth, in the 5th paragraph thereof (R. 
258), that, on March 17, 1942, the Auditor filed his report 
upon the final account of the deceased receiver “in which a 
cash deficit is stated to he due on account of the former 
receiver ” in the sum of $3,964.42. The answer to said 
motion of appellant executrix (R. 264-270) denies (R. 264) 
that neither said sum of $3,964.42, nor any part thereof, 
is due by the said executrix or the surety of the deceased 
receiver, and further alleges (in answer to the 5th para¬ 
graph of said motion) that the allegation of the substi¬ 
tuted receiver that the Auditor so found in any of his 
Reports is the erroneous interpretation or improper con¬ 
struction of the substituted receiver, as will more fully 
appear by an inspection of the Reports of the Auditor 
filed in the cause (R. 264); and the said answer also denied 
(R. 264) that the decree of July 2, 1942, entered by Mr. 
Justice Adkins, ratifying, with one exception, the Fourth 
Report of the Auditor, adjudged or decreed that any sum of 
money was or is due by the Estate of the former Receiver. 

The attention of the court is respectfully invited to the 
fact that there were no findings of fact and conclusions of 
law, as required by Rule 52 (a) of the Rules of Civil Pro¬ 
cedure, as the basis of the summary judgment appealed. 
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Appellee Wellford, as receiver, should have in his cus¬ 
tody $990.22, being the proceeds derived from the sale 
of a lot located on Western Avenue, Los Angeles, California, 
and $139.95, representing various items, received by the 
appellee-receiver from the California ancillary receiver of 
Arnold & Company, aggregating $1130.17 (R. 242, 252), 
which latter amount, and also $1,104.72, in the custody of 
R. B. Behrend, as trustee, being net proceeds derived from 
the sale of the four stores located at Geary, Oklahoma, and 
certain small items (R. 256), should be applied to trust 
“A". Said amounts, upon final statement of the respective 
accounts of said appellee-receiver and R. B. Behrend, trus¬ 
tee (now pending before the Auditor R. 252-256) will neces¬ 
sarily reduce the amount due bv trust “A” to trust “B” 

• V 

(without conceding any liability against the former receiver, v 
now deceased, and his surety). This point is emphasized to 
indicate that, in any event, the judgment entered by the 
trial court, from which the instant appeal was taken, was 
premature. 

Statement of Points Relied On by Appellant Mary B. Morey, 
Executrix of Estate of Ellwood P. Morey, Deceased. 

X. 

The trial court erred in granting the motion (R. 257-259) 
of appellee-receiver for summary judgment against the 
appellants and each of them, and in entering judgment (R. 
271) against each of the appellants upon said motion and the 
respective answers (R. 260-270) of the appellants. 

IT. 

The trial court erred in holding that either of the appel¬ 
lants was liable for any alleged deficiency, or any deficiency, 
in favor of the appellee-receiver. 
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nx 

The court erred in granting the motion of the appellee- 
receiver for summary judgment in the absence of any find¬ 
ing that the former receiver, Ellwood P. Morey, was guilty 
of conversion, negligence or bad faith. 

IV. 

The court erred in failing to hold that the former Receiver 
was fully protected by acting pursuant to instructions of 
the court. 

V. 

The trial court erred in entering order (R. 239-240), 
ratifying and confirming a composite Report of the Auditor, 
filed March 17, 1942 (R. 206), being Fourth and Final 
Account of Receiver Ellwood P. Morey, deceased, by ap¬ 
pellant Mary B. Morey, his executrix, and in holding that 
any of the accounts of the deceased receiver, previously 
passed and approved and/or passed, after due notice to 
all interested parties were subject to review and re-state¬ 
ment. 

VI. 

The trial court erred in refusing to hold that the first 
three reports of the Auditor were res adjudicata and the 
law of the case. 

vn. 

The court erred in refusing to allow compensation for 
services rendered by the deceased receiver from September 
8,1936, to the date of his death, March 27,1940. 

vm. 

The trial court erred in refusing to allow compensation 
to the attorney for services rendered to Ellwood P. Morey, 
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receiver, from September S, 1936, to the date of his death, 
March 27,1940, and for services rendered by said attorney 
in the preparation and filing of the Fourth and Final Ac¬ 
count of said deceased Receiver, by his executrix. 

IX. 

The entry of the summary judgment (R. 271) upon the 
motion of the appellee-receiver (R. 257-259) and the re¬ 
spective answers (R. 260-270) of the appellants was in 
violation of the Seventh Amendment to the Constitution 
of thb United States in that a trial by jury was denied to 
each of the appellants. 

X. 

The entry of summary judgment against appellants, and 
each of them, was and is in violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States. 

XI. 

There were no findings of fact and conclusions of law 
in support of the judgment appealed. 

Summary of Argument. 

1. Ellwood P. Morey, now deceased, was Receiver of 
Arnold & Company under two certain written, collateral 
trust agreements, in connection with which there were 
deposited by said Company, certain first deeds of trust or 
mortgage notes, with the trustee under said agreements 
(originally Federal-American National Bank & Trust Com¬ 
pany, and its Receiver, after said Bank closed during the 
bank holiday of 1933) as security for certain participation 
certificates issued by said Arnold & Company, those issued 
against the collateral held under one trust being known as 
participation certificates A, and those issued against the 
latter being known as participation certificates B. 
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2. One bank account was maintained by Receiver Morey 
at Hamilton National Bank, this City, wherein all cash be¬ 
longing to said two trusts were deposited by him. 

3. Receiver Morey was appointed and qualified on Feb¬ 
ruary 17,1934 (in equity cause No. 56,800), and acted in said 
capacity until the date of his death, March 27,1940. During 
his administration as such receiver, he filed a number of 
petitions with the court for instructions (R. 43), and acted 
pursuant to and in accordance with orders of the court 
based upon his petitions. 

4. In the first Auditor’s Report, filed June 8,1935 (based 
upon the Account of Receiver Morey) the Auditor found 
that certain cash, belonging to “A” trust to the extent of 
$1,401.92, was used in liquidation of obligations due by the 
‘*B” trust (R. 62). Everyone interested in said receiver¬ 
ship had notice of the hearings before the Auditor (R. 54) 
and of the date of the filing of the Auditor’s said Report 
(R. 58), and no one objected or excepted to said report 
and the same was finally ratified and approved by the 
court (R. 76). 

5. In the second Auditor’s Report, filed September 8, 
1936 (based upon the account of Receiver Morey) the 
Auditor found that certain cash belonging to “B” trust 
to the extent of $3138.04 was used in the liquidation of 
obligations due by the “A” trust (R. 81). Every one in¬ 
terested in said receivership had notice of the hearings 
before the Auditor (R. 77), and of the date of the filing 
of the Auditor’s said Report (R. 78), and no one objected or 
excepted to said Report and the same was finally ratified 
and approved by the court (R. 91). 

6. In the third Auditor’s Report, filed March 19, 1938 
(based upon the account of Receiver Morey) the Auditor 
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found that certain cash belonging to trust “B” to the ex¬ 
tent of $3662.21 was used in liquidation of obligations due 
by the “A” trust (R. 108). Every one interested in said 
receivership had notice of the hearings before the Auditor 
(R. 102) and of the date of the filing of the Auditor’s said 
Report (R. 106), and no one objected or excepted to said 
Report, but, through an oversight on the part of counsel for 
Receiver Morey, a formal order of ratification and ap¬ 
proval was not presented to the court for signature. 

7. Receiver Morey died March 27, 1940, and thereafter, 
on May 10, 1940, appellee Wellford was appointed sub¬ 
stituted receiver, and he qualified as such (R. 126). 

8. Appellant Mary B. Morey, executrix of the deceased 
receiver, filed a final account of the deceased receiver, on 
which the Auditor filed his fourth and final Report on 
March 17,1942 (R. 206), in which, without any court authori¬ 
zation, he re-stated the accounts of the deceased receiver 
from the beginning of the receivership until the date of his 
death (R. 210). Before the Auditor, and during the hear¬ 
ings before him, Receiver Wellford contended that he had a 
right to have the accounts of the deceased receiver re¬ 
stated from the beginning of the receivership, to which 
counsel for the executrix of the deceased receiver, at first 
stated: “I want to say for the record, if the Auditor please, 
that 1 I have no objections to going back to the very begin¬ 
ning; but I think it is a great waste of time and expense 
to do it (R. 209). 

9. Thereafter, on October 29,1941 (R. 209), and before the 
Auditor’s Report was filed on March 17, 1942 (R. 206), 
counsel for the executrix of the deceased receiver submitted 
to the Auditor as follows: 

“No legal authority exists, it is submitted, to open any 

of the Reports of the Auditor in the instant case; 
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therefore, the statement by counsel for the Executrix 
herein before the Auditor that if any error exists in the 
Auditor’s Reports, the same may be corrected, with¬ 
drawn. It is now too late, as matter of law, to open 
said Reports, and consent cannot confer jurisdiction. 

“It is respectfully submitted that the first three Re¬ 
ports of the Auditor filed in this cause constitute the 
law of the case” (R. 209). 

10. In the said fourth Report (R. 206-225) of the Auditor 
(which re-stated all of the accounts of the deceased re¬ 
ceiver from the time of his appointment to the date of his 
death) it will be seen that the cash due by trust “A” to 
trust “B” amounted to $3,864.42 (R. 218, bottom). Said 
fourth and “composite” account showed that trust “A” 
owed trust “B” $202.21 more than it owed in the third 
Auditor’s Report, and $526.38 more than it owed in the 
Second Auditor’s Report. The increase in cash due by trust 
“A” to first “B” was occasioned, in part, by large costs 
incurred before the Auditor in connection with fanciful 
contentions made by appellee receiver necessitating special 
reference to the Auditor, all of which were overruled. 

11. The court overruled exceptions of the executrix to 
the Fourth “composite” Report of the Auditor (R. 227). 

12. Various questions of law arise, by reason of the fore¬ 
going, namely: 

(a) Whether the Auditor had the legal right to re-state 
the accounts of the deceased receiver, as one “composite” 
account, and thus re-open accounts which had become res 
ad judicata and the law of the case; 

(b) whether the deceased Receiver’s Estate was entitled 
to commissions from the date of the Third Report of the 
Auditor (July 8,1937) to the date of the Fourth and “com¬ 
posite” Report of the Auditor (March 17,1942); 





(c) whether the attorney representing Ellwood P. Morey, 
receiver, to the date of his death, in March, 1940, and his 
executrix from that time to the date of the final decree 
(March 1, 1943, R. 271), a period of nearly six years, was 
entitled to compensation. 

(d) whether there is any liability on the part of the 
executrix of the deceased receiver and the surety of the 
deceased receiver, for any money due by trust “A” to trust 
“B”, in view of the fact that no participation certificate 
holder under either trust, or any one interested in said 
trusts as a beneficiary, objected to the use of money belong¬ 
ing to trust “A” for the benefit of trust “B”, or money 
belonging to trust “B” for the benefit of trust “A”, and 
in view of the further fact that the Auditor stated the 
accounts of the deceased receiver and permitted the use 
of funds belonging to one trust for the use of the other, and, 
finally, in view of the fact that the court ratified and 
approved of such procedure by the Auditor; 

(e) whether the procedure, hereinbefore set forth, with¬ 
out bbjection or exception by any participation certificate 
holder, or by anyone beneficially interested, and especially 
in view of the court’s ratification and approval of the 
method adopted by the Auditor, constitute conversion of 
funds by the deceased receiver to his own use, or gross 
negligence on his part; 

(f) whether the borrowing from one trust for the benefit 
of the other trust (approved by the Auditor and the Court, 
and not objected to by any one beneficially interested) 
renders the executrix of the deceased receiver and the surety 
on his undertaking liable. 

(g) In the absence of any finding by the court that the 
deceased receiver Morey had converted funds of the estate 
to his own use, or had by gross negligence caused a defi- 
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ciency, may the substituted receiver attack previous Re¬ 
ports of the Auditor, based upon the accounts rendered by 
the deceased receiver? 

(h) The deceased receiver having at all times acted pur¬ 
suant to orders of the trial court, or with the approval of 
the trial court, may the substituted receiver, appellee 
herein, attack the actions of the deceased receiver? 

(i) whether, in view of the pendency before the Auditor 
of the first account of the substituted receiver, appellee 
herein, which shows funds in his custody applicable to trust 
“A”, and in view of the further fact that R. B. Behrend, 
trustee of the Geary, Okl., stores, has in his custody certain 
funds applicable to trust “A” (without conceding any 
liability against the appellants), which will reduce the 
amount of the judgment appealed from, was not the judg¬ 
ment entered against appellants premature? 

(j) whether the estate of the deceased receiver is entitled 
to commissions from September 8, 1936, to the date of his 
death, March 27, 1940, and wdiether the attorney for said 
deceased receiver should not be compensated for services 
rendered from September 8, 1936, to the date of said 
receiver’s death, and thereafter as attorney in behalf of 
his executrix to the date of the judgment appealed from? 

(k) whether, in view of the failure of the trial court to 
make findings of fact and conclusions of law, as the basis 
of the summary judgment appealed, the judgment should 
not be reversed. 

Argument. 

Points I-IV. 

We submit that the rule is that a receiver is not per¬ 
sonally liable for acts done and losses sustained in adminis¬ 
tering an estate pursuant to the orders and directions of the 





26 


court, provided he acts in good faith and with ordinary care 
and prudence, nor is a receiver, while acting in good faith 
and within the authority conferred upon him, liable in his 
personal capacity for losses resulting from pursuing ordi¬ 
nary business customs, or from mere mistake of judgment. 
Rosso v. Freeman, 30 F. (2d) S26; White v. Chicago, etc. R. 
Co., 196 Ill. App. 459; Huxley v. Hayes, 201 F. 899, 120 
C. C. A. 413 (affirmed 191 F. 943); Barton v. Ridgeway, 92 
Va. 162, 23 S. E. 226; How v. Jones, 60 Iowa, 70, 14 N. W. 
193; Alston v. Massenburg, 125 N. C. 582, 34 S. E. 633; 
Mechanics’ Trust Co., v. Ensminger Lumber Co., 27 F. 
(2d) 877; Hynes v. McDermott, 14 Daly 104, 3 N. Y. St. 582; 
Brett v. Brett, 4 N. Y. St. 704; Semans v. United Lumber 
Co., 281 Pa. 404,126 A. 776; Harrigan v. Gilchrist, 121 Wis. 
127, 99 X. W. 909. 

There were no findings by the Auditor or by the Court 
that the deceased receiver failed to comply with the orders 
of the court, and there were no findings that he did not act in 
good faith in the administration of his trust. In fact, Mr. 
Justice Adkins, in his opinion, stated (R. 232) that the 
deceased receiver Morey “was acting in entire good faith 
and that he was using his own best judgment. I think his 
judgment turned out to be bad.” 

In Hovey v. McDonald, 109 U. S. 150, 152, 156, 157, 159, 
162 (appeal from Supreme Court of District of Columbia) 
in which a receiver was appointed and had custody of cer¬ 
tain funds. On final hearing, the bill was dismissed, on 
June 24, 1875. An appeal was noted and perfected, but no 
supersedeas was given until July 12, 1875, previous to 
which, viz. on June 28, 1875, (p. 154) the final decree was 
amended by the trial court directing the receiver to pay the 
funds belonging to said cause to the defendants, and there¬ 
upon said receiver be discharged. The receiver obeyed the 
order by disbursing the funds. 
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The case was reversed, but the receiver was protected in 
disbursing the funds, in obedience to the decree of the 
court (p. 162). 

Points V and VI. 

The court erred in acting upon and considering the fourth 
and final report of the Auditor, filed March 17, 1942 (R. 
206), designated by the latter as a “composite” report, be¬ 
cause said report re-opened and re-stated the three previous 
reports of the Auditor, two of which had been by final de¬ 
crees of the court ratified and approved on September 5, 
1936 (R. 76) and September 21, 1936 (R. 91), respectively; 
the third report having been filed by the Auditor on March 
29, 1938 (R. 101), and to which, after due notice to all in¬ 
terested parties, no objection or exception was filed by any 
one beneficially interested. 

Where an acount is stated and the court ratifies and 
confirms the same, the effect of its order is to settle the 
rights of the respective parties, and it operates as a 
final adjudication of the question involved in the litigation. 
Berger v. Clendinen, 88 Md. 151. 

Where, in an action at law, testimony is taken before a 
referee, who is authorized to report to the Court, the 
findings of the referee, when confirmed, become the find¬ 
ings of the court. Pneumatic Scale Corp. v. Mainwaring . 
286 Fed. 378; Burleigh v. Leon, 83 X. H. 115. 

A party will not be permitted to except to a report after 
it has been confirmed by a final decree. Verner v. Perry, 
45 S. C. 262; McGee v. Merriman, 43 S. C. 103; Ward v. 
Ward, 40 W. Va. 611; Kester v. Lyon, 40 W. Va. 161; Smith 
v. Brown, 44 W. Va. 344; or at a subsequent term after its 
confirmation. Cox v. Doty, (Kv. 1898) 45 S. W. 1044. 

See, also: 

Paul on Masters and Auditors, pp. 81, 82, 83, citing cases. 

Dougherty on Auditors and Masters, p. 68. 




28 


Hutchins v. Mann, 28 IT. S. App. D. C., 271, affirmed in 
209 IT. S. 246, in which this Court held that the Auditor is a 
judicial officer, and that his findings of fact are analogous 
to the verdict of a jury. 

In the instant case no exceptions were filed to any one of 
the three reports by any party beneficially interested. 

The terms of the District Court at which the respective 
final decrees approving and confirming the first two Audi¬ 
tor's reports were passed had long since expired, and each 
of the decrees confirming said reports had become the law 
of the case, and therefore res judicata. Jeter v. Hewitt, 22 
Howard, 352, 364. Even the consent or ivaiver of parties 
could not effect the conclusiveness of each of the said final 
decrees. U. S. v. Mayer, 235 V. S. 53, 69. Only extrinsic 
fraud could open either of them. IT. S. v. Throckmorton, 
98 IT 1 . S. 61, 68 (cited approvingly in Toledo Scale Co. v. 
Computing Scale Co., 261 I T . S. 421; see, also, I T . S. v. 
Mayer, 235 IT. S. 55, 67). 

In the Throckmorton case, supra, at page 68, the opinion 
of Chief Justice Shaw in the leading case of Greene v. 
Greene, 2 Gray (Mass.) 361, was approved by the Supreme 
Court. 

The failure of the participation certificate holders in the 
instant case to object or except to the first two reports of 
the Auditor, after due notice, and particularly after final 
decrees approving said reports, estops them, as well as the 
appellee-receiver, from having cither of said two reports 
reopened. Anderson v. Sands, 40 U. S. App. D. C., 447, 449. 

Moreover, Rule 60 (b), F. R. C. P. limits the time to six 
months for the filing of a motion to relieve a party of a 
judgment or order taken against him through mistake, in¬ 
advertence, surprise or excusable neglect. 

The third report of the Auditor, filed March 29, 1938, 
covers the period from August 1, 1936, to October 1,1937. 
All parties in interst had notice and no objections or ex- 
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eeptions were filed by any one beneficially interested. 
Through oversight or inadvertence of counsel for the de¬ 
ceased receiver, formal order was not presented to the court 
for the approval and ratification thereof. 

Four years after the filing of said third report by the 
Auditor, namely, March 17,1942, the Auditor re-opened said 
third report, together with the two preceding first and 
second reports, in his “composite” or fourth report. 

We submit that the Auditor had no power to do this, nor 
did the trial court have the power to approve such proce¬ 
dure. 

In Cobb v. Fogg, 166 Mass. 466, the court held that where 
a party has ample opportunity to file objections to a Mas¬ 
ter’s Report and has not done so, and does not contend that 
lie did not have notice before the Report was filed, the ob¬ 
jections will be deemed to have been waived. 

The appellee receiver, who succeeded Ellwood P. Morey, 
now deceased, is not a party to this suit, and even if he 
were a party, he has made no legal showing that will permit 
the re-opening of the said third report of the Auditor. 

Rule 65 of the trial court, in effect at the time said third 
Auditor’s report was filed, provided that “parties shall 
have ten days from the time of the filing of the auditor’s 
report to file exceptions thereto, and if no exceptions are 
within that period filed the report may be confirmed.* * * ” 

An exception can only be made by a party aggrieved, 
Musgrove v. Lusk, 2 Term Ch. 76, in which the master’s re¬ 
port was excepted to on the ground that a sale was not for 
the interest of certain infant parties, and the court held 
that if the infants themselves, by their guardian ad litem, 
did not complain, no one else could base an exception for 
himself on the supposed injury to him. 

Failure to except to the finding of the auditor is equiva¬ 
lent to an admission it is correct. Weinstein v. Julius Lans- 
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burgh Carpet Co. 51 U. S. App. D. C. 271; Laramore v. 
Jones, 157 Ga. 366. 

A ruling of the master in chancery not excepted to is the 
law of the case. Farmers etc. v. Atlantic Coast Line, 89 
S. C. 398. 

Iii Reardon v. Youngquist, 189 Ill. A. 3, it was held that, 
where parties were given notice of various petitions of the 
receiver for authority to pay out money for various items, 
they are chargeable with notice of the orders and, if they 
acquiesce by silence, they are estopped from complaining 
that the receiver should not have credit for the money thus 
paid out. 

Points VII-VIII. 

Ih the third Auditor’s report, the Auditor recommended 
that $500.00 be allowed to Receiver Morey “on account of 
his services from July 28,1936, to October 1, 1937,” and to 
his attorney, $250.00 “on account of his service as 
attorney for his services covering the same period” 
(R. 113). The trial court surcharged these items against 
the appellant executrix and appellant surety company 
(R. 239). It results, therefore, that from July 28, 1936, 
to March 27, 1940 (date of the death of Receiver 
Morey), no compensation was awarded for his services, al¬ 
though a large amount of services was rendered by him; 
and to his attorney, for legal services rendered from July 
28, 1936, to the date of the decree of Mr. Justice Adkins, 
July 2,1942, a period of six years, nothing was allowed. 

In the first two reports of the Auditor, $1,500 was allowed 
to Receiver Morey, and to R. B. Behrend, his attorney, 
$1,000, was allowed, both items being on account (R. 61, 87). 

We respectfully submit that, in view of the fact that there 
was no finding of fact that Receiver Morey was guilty of 
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mismanagement or negligence in the conduct of the receiver¬ 
ship, compensation should not have been withheld from his 
estate for his arduous services rendered by him from July 
28, 1936, to the date of his death, March 27, 1940, and that 
compensation should have been allowed to his attorney for 
the great amount of legal work done by him over the period 
of six years, above indicated. 

Points IX and X. 

We respectfully submit there being no finding of fact by 
the trial court that the deceased receiver was guilty of mis¬ 
appropriation, negligence or mismanagement, appellants 
were entitled to have those issues framed and submitted to 
a jury. If such finding had been made, the same would be 
equivalent to the verdict of a jury. The decree, therefore, 
against the appellants was in violation of the Seventh 
Amendment and also in violation of the Fifth Amendment 
to the Constitution of the United States. In this connection, 
see Rule 3S (a) F. R. C. P. preserving the right of trial by 
jury. 

Point XI. 

The judgment appealed should be reversed, we submit, 
because there were no findings of fact and conclusions of 
law, as the basis for the judgment, as required by Rule 52 
(a) of the Federal Rules of Civil Procedure, and the ad¬ 
judged cases under that Rule. Saginaw Broadcasting Co., 
v. Federal Communications Commission, 68 U. S. App. D. C. 
282, 287 (96 F. 2d 554); Associates Discount Corporation 
v. Crow, 71 U. S. App. D. C. 336, 338 (110 F. 2d 126); White 
v. Johnston, Warden, 313 U. S. 538, reversing 116 F. 2d 936, 
with direction to the District Court to find the facts spe¬ 
cially and state separately its conclusions of law in accord- 
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ance with said Rule 52 (a); Mayo v. Canning Co., 309 U. S. 
310, 316. 

It is respectfully submitted that the summary judgment 
should be reversed, with costs. 

R. B. Behrend, 

i 719 7th Street, N. W., 

Washington, D. C., 

Levi H. David, 

i Bond Building, 

Washington, D. C., 

i Attorneys for appellant Mary B. 

Morey, Executrix of the Estate 
of Ellwood P. Morey, Deceased. 

October, 1943. 
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No. 8554. 

MARY B. MOREY, EXECUTRIX OF THE ESTATE OF 
ELL WOOD P. MOREY, Deceased, Appellant, 

v. 

RICHARD E. WELLFORD, RECEIVER OF ARNOLD 
AND COMPANY, Appellee, 
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No. 8555. 

UNITED STATES FIDELITY & GUARANTY 
COMPANY, Appellant, 
v. 

RICHARD E. WELLFORD, RECEIVER OF ARNOLD 
AND COMPANY, Appellee, 


Appeals from the District Conrt of the United States for 

the District of Columbia. 


JOINT BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

This is an appeal from a final summary judgment of the 
District Court of the United States for the District of 
Columbia, in the sum of $4,713.42, with interest from date 
of judgment in favor of Richard E. Wellford as receiver 
for the participating certificate holders in certain trusts 
created by Arnold & Company, (Joint App. 271.) 
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The appellants are Mary B. Morey as Executrix of the 
estate of Ellwood P. Morey, deceased, (former receiver 
herein) and the United States Fidelity & Guaranty Co. 
(Joint App. 272-273.) 

In February 1934, on bill of complaint by Mary B. 
Morey, (Equity No. 56S00) the District Court appointed 
Ellwood P. Morey as receiver to take over two certain 
trust funds then in the hands of the Federal American 
National Bank and Trust Co., then in the process of liqui¬ 
dation (Joint App. 2-32.) 

The said Ellwood P. Morey accepted the trust as re¬ 
ceiver, and qualified by posting an undertaking in the 
penal sum of Twenty-five Thousand Dollars ($25,000.00) 
with the United States Fidelity and Guaranty Company as 
his surety. (Joint App. 40-41.) 

Subsequently the said Morey’s undertaking was reduced 
to Ten Thousand Dollars ($10,000.00) with the same Surety. 
(Joint App. 49-50.) 

The said Morey continued to act as the duly qualified 
receiver from the date of his appointment to the date of 
his death on March 27, 1940. (Joint App. 124.) 

Mary B. Morey (original plaintiff), wife of the deceased 
receiver, was appointed as executrix of his estate, and as 
such executrix petitioned the Court for the appointment 
of a substituted receiver. (Joint App. 124-126.) 

The District Court on the 4th day of June, 1940, appointed 
Richard E. Wellford (appellee) substituted receiver, in 
the place and stead of Ellwood P. Morey, deceased. (Joint 
App. 126.) 

On June 19, 1940 Richard E. Wellford as receiver peti¬ 
tioned the Court to require the said Mary B. Morey as 
executrix of the estate of Ellwood P. Morey, deceased, to 
turn over to the said Wellford all of the papers, records 
and property belonging to the receivership, and as said 
executrix to file a final account for the said deceased re¬ 
ceiver. (Joint App. 135-136.) 
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On June 21,1940, the District Court by its order directed 
the said Mary B. Morey as said executrix to file a final 
account for the deceased receiver Ellwood P. Morey, and 
directed that upon the filing of said final account the same 
be referred to the Auditor of said Court for the final state¬ 
ment and audit (Joint App. 138.) 

On August 7,1940, the court issued a rule to show cause 
against Rudolph B. Behrend why he should not deliver all 
books, records and papers pertaining to the receivership 
to Richard E. Wellford, Receiver, or to the Auditor of the 
District Court. (Joint App. 169,170.) 

On August 13, 1940 the Court ordered the said Behrend 
to deliver to the said Wellford all books, records, papers 
and accounts pertaining to the receivership. (Joint App. 
170.) 

On February 19, 1941 Richard E. Wellford (Appellee), 
substituted receiver, notified the Appellant, U. S. F. & G. 
Co., surety on the said deceased receiver’s undertaking, 
that he intended to make claim against it as surety for 
damage growing out of the handling of the property of 
the receivership by the former receiver. (Joint App. 187.) 

On February 21,1941 the said Behrend filed in the cause 
an affidavit of prejudice against the trial Justice. (Joint 
App. 188-189.) 

On March 17, 1942 the Auditor of the District Court 
pursuant to the previous order of the court, filed his report 
with the audit of the final account of the deceased receiver. 
(Joint App. 206-225.) 

The Auditor, in his report and statement of the final 
account of the said deceased receiver, shows a cash deficit 
due the present receiver (Appellee) of $3,964.42. (Joint 
App. 213, 218.) 

The present receiver (Appellee) filed exception to so 
much of the Auditor’s report as recommended certain fees 
and commission to the former receiver. (Joint App. 226.) 

The executrix for the former receiver also filed exception 
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to the Auditor’s report but for some reason the same was 
not designated by the Appellee Mary B. Morey. 

On July 2,1942, the District Court by its order, overruled 
all objections made to the Auditor’s report by Mary B. 
Morey as executrix and sustained in part the objections 
of the present receiver as to the allowance of certain fees 
and commissions, by disallowing $750.00 of the sum as 
recommended by the Auditor, and ordered the report of 
the Auditor in all other respects ratified and confirmed. 
(Joint App. 239, 240.) 

The Auditor’s report showed a cash deficit of $3,964.42 
due the present receiver by the former receiver and the 
order of July 2, 1942 ratifying said report disallowed an 
additional $750.00 claimed as commissions and attorney’s 
fees inaking a total deficit under said final account of 
$4,714.42. (Joint App. 213, 218, 239, 240.) 

No action was taken in regard to this final judgment of 
July 2,1942, ratifying the Auditor’s report and disallowing 
certain commissions and fees until December 17, 1942, 
when the present receiver (Appellee) moved for a summary 
judgment of $4,714.42, the total amount shown as due the 
present receiver by the Auditor’s report as ratified by the 
judgment of July 2, 1942, and which motion also asked for 
interest at 6 per cent per annum from July 2, 1942. (Joint 
App. 257-260.) 

Answers were filed by the Appellants U. S. F. & G. Co. 
and Mary B. Morey, Executrix, and after hearing the Court 
granted the motion for summary judgment in favor of the 
present receiver (Appellee) against both appellants jointly 
and severally. (Joint App. 271, 272.) 

It is from this order alone that both appellants have 
noted an appeal. (Joint App. 272, 273.) 
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RULE OF COURT INVOLVED. 

F. R. C. P.—Rule No. 56 (c) on Summary Judgments: 

“(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time specified 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The judg¬ 
ment sought shall be rendered forthwith if the plead¬ 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that, except as to the amount 
of damages, there is no genuine issue as to any material 
fact and that the moving party is entitled to a judg¬ 
ment as a matter of law.” 

SUMMARY OF ARGUMENT. 

The appeal in this action is from the final order of March 

1, 1943, which granted summary judgment, on motion of 
the appellee, against both appellants, jointly and severally. 
The ground upon which appellee’s motion was based was 
F. R. C. P. No. 56 (c). 

The Court in acting upon appellee’s motion for judg¬ 
ment passed upon the pleadings and record as to matters 
of law. 

The record disclosed that a final judgment ratifying the 
Auditor’s report and statement of the deceased receiver’s 
final account had been made and entered of record on July 

2, 1942. No appeal within the time allowed was taken 
therefrom. 

The Auditor’s report, including the deceased receiver’s 
final account as ratified by the Court, disclosed that there 
was due and owing to the present receiver by the former 
receiver the sum of $3,964.42. 

The final order of July 2, 1942 ratifying the Auditor’s 
report also disallowed a claim for commissions and attor¬ 
ney’s fees recommended by the Auditor, in the sum of 
$750.00. 

The order of July 2, 1942 was a final judgment against 
both appellants and as no appeal was taken therefrom 
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within the time allowed, the substance thereof became res 
judicata as to both appellants long prior to their notice/of 
appeal from the order of March 1,1943. 

The $3,964.42 as is shown by the Auditor’s report which 
was ratified by the Court, and the $750.00 disallowed by 
the Court’s order makes the total sum of $4,714.42 the 
amount of the summary judgment of March 1,1943 which is 
the subject of appeal by both appellants. 

ARGUMENT. 

That Ellwood P. Morey from Feb. 17,1934 to the date of 
his death March 27,1940 was the duly qualified receiver for 
the “A” and “B” trust created by Arnold and Co., is 
admitted. (Joint App. 37-40.) 

Upon the same day and date of his appointment he 
qualified by posting an undertaking in the penal sum of 
$25,000.00 with the U. S. F. & G. Co. as his surety. 
The undertaking among other things provided that the 
principal and surety, their “heirs, executors, administra¬ 
tors, successors and assigns to abide by and perform the 
decree of the Court in the premises, and do further agree 
that upon default by the said principal in any of the 
conditions hereof, the damages, not exceeding the sum 
aforesaid, may be ascertained in such manner as the Court 
shall direct; that the Court may give judgment hereon in 
favor of any person thereby aggrieved against us for the 
damages suffered or sustained by such aggrieved party and 
that such judgment may be rendered in said cause against 
all or any of us whose names are hereto signed.” (Joint 
App. 40,41.) 

On February 26,1935 the Court by its order reduced the 
penalty of the receiver’s undertaking to the sum of 
$10,000.00 with the same provision as to damages as afore¬ 
said. (Joint App. 47, 50.) 

The said Ellwood P. Morey died on March 27, 1940 and 
April 3, 1940 Mary B. Morey (appellant) was appointed 
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as his executrix, and as such executrix filed a petition in 
the lower court to have Rudolph Behrend appointed as 
substituted receiver in the place and stead of Ellwood P. 
Morey, deceased. (Joint App. 124-126.) 

Richard E. Wellford (Appellee) was on the 4th day of 
June, 1940 appointed as substituted receiver. (Joint App. 
126.) On June 21,1940 the Court ordered Mary B. Morey, 
Executrix as aforesaid to file the final account for Ellwood 
P. Morey, deceased, and further ordered that upon the 
filing of said final account that the same be referred to the 
Auditor of the court with direction that the Auditor state 
the final account of the said deceased receiver. (Joint App. 
138.) 

On the 19th day of February, 1941, the appellee notified 
the U. S. F. & G. Co., surety on Ellwood P. Morey’s under¬ 
taking, that damages would be claimed against said surety 
growing out of the handling of the property of the receiver¬ 
ship by the former Receiver. (Joint App. 187.) On the 
17th day of March, 1942 the Auditor filed in the lower court 
the statement of the final account of the former Receiver 
and his report thereon. (Joint App. 206-225.) 

Exceptions were filed to this account by both sides and 
after argument the Court on June 8,1942 signed the order 
which is shown in Joint App. 228, 229. Upon reargument 
the Court on the 2nd day of July, 1942, vacated the order 
of June 8, 1942, and entered the final order overruling all 
of the exceptions filed by Mary B. Morey, (appellant) as 
executrix of the estate of Ellwood P. Morey, deceased and 
sustaining in part the exceptions of Richard E. Wellford 
(Appellee) the present Receiver. (Joint App. 239-240.) 

This was a final order and as such adjudicated the rights 
of the parties in regard to the final account of the said 
deceased receiver. 

This final order ratified and confirmed the Auditor’s 
report and final account of the deceased receiver except 
that it disallowed as commissions and attorney fees $750.00 
which had been recommended by the Auditor. 
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The findings of a master to the extent the Court adopts 
them shall be considered as the findings of the Court. 

F. E. C. P. 52 (a). 

The Auditor’s report Joint App., page 213 states 

“the amount actually turned over to Mr. Wellford the 
present receiver, was $2,732.63 or $4,138.47 less than 
the amount to which he is entitled.” * * * 

The cash deficit of $3,964.42 is shown by the Auditor’s 
report and former receiver’s final account. (Joint App. 
218.) 

The final order of July 2, 1942 ratifying the Auditor’s 
findings and statement of the former receiver’s final ac¬ 
count, with the disallowance of the $750.00 recommended as 
commission and attorney’s fee, made the total sum due 
under the order to the present receiver (appellee) a mere 
mathematical formula, mediately certain. 

No appeal was taken from this order, and the time al¬ 
lowed for appeal from this final order had long since 
expired when the appeals of March 26 and 27, 1943 were 
noted by the appellants. (Joint App. 272, 273.) 

Title 17 section 101—Code 1940, 

This Court’s Rule No. 10. 

The motion of the present receiver (appellee) made on 
December 17, 1942 for summary judgment was a proper 
action to take under the rules. 

F. E. C. P. No. 56. 

Jones vs. Zurich General Accident & Liability Insurance 
Co., Vol. 4, Fed. Rules Service 779, 121 F. (2nd) 761. 

The answers filed by the appellants and the record and 

pleadings were before the court for consideration and as 
they disclosed no genuine issue as to any material fact 
except the amount of damages, the appellee was entitled 
to judgment on his motion as a matter of law. 
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Fletcher vs. Evening Star Newspaper Co., U. S. App. for 
D. C., decided December 31, 1942. 

6 Fed. Rules Service 56 (c) 36, Case No. 1, page 595,133 
F. (2nd) 395 . 

The filing of an affidavit by the U. S. F. & G. Co. (appel¬ 
lant) raised no genuine issue of fact, even if it were proper 
to be considered as an affidavit in defense of a motion for 
judgment, which it is not, as it violated F. R. C. P. No. 56 
(e), in that it was not, “made on personal knowledge.’* 
(Joint App. 260-263.) 

Hummel vs. Wells Petroleum Co., 3 Fed. Rules Service 
page 64, 111 F. (2nd) 883. 

Surely there can be no question that the order of July 
2,1942 ratifying the final account of the deceased receiver 
was a final adjudication of the rights of the parties in 
regard thereto. The appellant Morey on page 27 of her 
brief admits this fact. 

In the case of Berger vs. Clendinen, 88 McL 151 (cited by 
appellant Morey) the facts in part were as follows: 

On May 21, 1896 an auditor’s report was ratified and 
confirmed after a hearing on exceptions filed thereto. 
The Court in referring to the order of May 21, 1896 
said: 

“There was no appeal from this order and it stands 
unrevoked by any subsequent order of court. * • • 
There can be no question, that the audit of the 21st 
of May, 1896, when ratified and confirmed, had the 
effect of an adjudication in rem and the matters 
embraced in it are res judicata.” 

F. R. C. P. No. 56 provides for just such a case as this. 

When the appellants filed and served their designations 
of record (Joint App. 278-284) it was not understood by the 
appellee why such an enormous record would be necessary, 
based upon the question involved by their notices of appeal. 
Now that their briefs have been filed, it is quite apparent 
that this record based upon the permissible question to be 
argued under their notices of appeal, was a useless ex- 
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penditure of time and costs and appears to be a clear 
violation of F. R. C. P. 75 (e). 

The judgment of March 1, 1943 should be affirmed with 
costs. 

Respectfully submitted, 

John D. Sadleb, 

. Richard E. Wellfoed, 

. 1427 Eye St., N. W., 

*. Washington, D. C., 

Attorneys for Appellee. 




